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GENERAL NOTICE

NOTICE 344 OF 2000

DEPARTMENT OF HEALTH

MENTAL HEALTH CARE BILL, 2000

The Minister of Health intends to table the Mental Health Care Bill, 2000 in

Parliament during this year.

Interested persons are invited to submit any substantiated @mments or

representations on the Mental Health Care Bill, 2000 to the Director-General of

Health: Private Bag X828, Pretoria, 0001 (for the attention of Prof Freeman),

within two months of the date of publication of this notice.

,

“$. .

Creamer Media Pty Ltd +27 11 622 3744 polity@creamermedia.co.za www.polity.org.za



* .

4 No. 20848 GOVERNMENT G==TE, 4 FEBRUARY 2000

MENTAL HEALTH CAm BILL

PREMLE

Recognizing that health is a state of physical, mental and social well being and that mental health

services should be provided as part of primary, secondary ad tertiary health sewices;

Recognizing that the Constitution of the Republic of South

discrimination of people with mental or other disabilities;

Recognizing that the person and property of people with

Africa,

mental

1996, prohibits the unfair

disorders and intellectual

disabilities, may at times require protection and that members of the public and their property may

similarly require protection from people with mental disorders and intellectual disabilities; and

Recognizing further that there is a need to promote the provision of mental health care services in

a manner which promotes the optimal mental well being of users of mental health care services

and communities in which they reside;

NOW T~REFOM it is enacted as follows:
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CMPTER  I

DEFINITIONS AND  INTERPRETATION

1. DEFINITIONS

In this Act, unless the context indicates otherwise -

“adndnfitrator”  means a person appointed in te~s of” ~~q to care for and

administer the property of a mentafly Z/ person and where applicable includes an interim

administrator.

66after  consultation”, in the context where a decision or act has to be taken after

consultation with another functionary, means that the decision or act must be taken in good

faith afier consulting and giving serious consideration to the view of that other functionary;

‘fassisted  care, treatment and rehabilitation ‘V and correspondingly “assisted care,

treatment and rehabilitation semices”  means the Qrovision of health interventions to

people incaQabie  of making infomed  decisions by virtue of their menta[ health  status and

who do not refuse the health interventions;

“assisted mental health care user” means a user receiving assisted care, treatment and

reltabilitation;

“~sociate”  means a person with a substantial and material interest in the wellbeing of a

mental health  care user or a person who is in substantial contact with the use~

“care and rehabilitation centres”  means health  establishments for the care, treatment and

rehabilitation of QeoQle with intellectual disabilities;

“c/inica/psyc/zo/ogist”  means a person registered as such in terms of the Health Professions

Act, 1974 (Act No. 56 of 1974);

“court” means a court of law;

.

77871 /200&B
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“head  of a hea/t/J  eslabiis/JmetJt”  means the person who has management responsibility for

the estab  Iishment  concerned or their delegated appointee;

‘(health care provider” means a person providing health care services;

“iJeaiCh  estabiisiJmetJt” means institutions, facilities, buildings or places where persons

receive care, treatment, rehabilitative assistance, diagnostic or therapeutic interventions or

other health services and includes facilities such as community health and rehabilitation

centres,  hospitals and psychiatric lJospitaIs;

“involuntary care, treatment and rehabilitation” and correspondingly “involuntary care,

treatment and rehabilitation services” means the provision of health interventions to

people incapable of making informed decisions by virtue of menta/ health statlls  and who

refuse health intervention but require such services for their own protection or for the

protection of others;

“invo[tmtary  mental health care user” means a user receiving involuntary care, treatment

and rehabilitation;

“medics/practitioner” means a person registered as such in terms of the Health Professions

Act, 1974 (Act No. 56 of 1974);

“mental hea/t/z  statns” means the level of mental well being of the individual as affected by

physical, social and psychological factors and which may result in a psychiatric diagnosis;

“mental healtlJ  care practitioner” means a psychiatrist, clinical psychologist or registered

medical practitioner, nurse, social worker or occupational t}Jerapist  who has been trained

to provide prescribed mental health care, treatment and rehabilitation services;

“me fJtal  h e(flth care provider”, means a person providing mental health care services to

mental health care users and i nc 1 udes mental health  care practitioners;

“mental health care user” and user correspondingly means the person receiving care,

treatment or rehabi Iitative  service, or using a health service at a /Jefl/t/J  eslab/ishl?IefJt,

aimed at enhancing the mentaf  healfh  status of the user and includes a prospective user, a

state patient and mencall)f  ill prisoner, and where the person concerned is below the age
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contemplated in Section 39 (4) of the Child Care Act, 1983’, or is incapable of taking

decisions, in certain circumstances may mean –

(i) the persons next of kin;

(ii) a person authorised by any other law or court order to act on that

persons behalfi

(iii) a curator ad litem  or administrator appointed in terms of this Ac<

and

(iv) an executor of that person’s deceased estate.

“Mental Health Review Board” and “Review Board”  means the Board established in

terms of--&~;

“mentally ill”  and “mental illness” correspondingly means a positive diagnosis of a mental

health related illness by a mentaf health care practitioner in terms of accepted diagnostic

criteria;

“mentally ilI prisoner” means a prisoner in respect of whom an order has been issued in

to enable the provision of care, treatment and rehabilitative

services at a health establishment designated in terms of S&tio~ 49;

“Minister” means the member of cabinet responsible for health;

“national department” means the department responsible for rendering health services

within the national sphere of government;

“nurse” means a person registered as such in terms of the Nursing Act, 1978 (Act No. 50 of

1978);

“occupational therapist” means a person registered as such in terms of the Health

Professions Act, 1974 (Act No. 56 of 1974);

‘ At present the Child Care Act. 1983 sets this age at 14

.
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“official  curator ad [item”, means  the Director of Public Prosecution in whose jurisdictiot~

an order was issued declaring that person to be a stale patient;.

‘prescribed” means prescribed by regulation and “prescribe” has a corresponding

meaning;

‘~rison”  means a prison as defined in the Correctional Services Act, 1959;

“psyc/liatrist”  means a person registered as such in terms of the Health Professions Act,

1974 (Act No. 56 of 1974);

“psycltiatric  Ilospital”  means a Ilealtll  establishment that provides care, treatment and

relzabilitation  services exclusively for those with mental illness;

“proviucia/  department” means the department responsible for rendering health services

within the provincial sphere of government:

“property” for purposes of~ includes income, finance, business or undertaking;

“re/zabi/itation”  means a process that facilitates the opportunity of an individual to reach an

optimum level of independent functioning;

“re/evant  member of t/ze Executive Counci/”  means the member or the Executive Counci I

responsible for health in the province;

“severe and profoutld  itltellectual  disability” means a range of intellectual functioning

extending from partial self-maintenance under close supervision, together with limited self-

protection skills in a controlled environment through limited self care and requiring

constant aid and supervision, to severely restricted sensory and motor functioning and

requiring nursing care.

socia/ nlorker”  means a person registered as such in terms of the Social Work Act, 1978

(Act No. I 10 Of 1978):

“state patient” means a person so classified by virtue of a court directive made in terms of

Section 77 (6)(a) or 78(6) of the Criminal Procedure Act, 1977;
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“t//e  Constitution” means t}ze  Constitution of the Republic of South Africa, 1996:

“t/fis  Act” includes the section numbers, schedules. and any regulation made in terms of

t/lis  Act  but does not include the page headers, headings, footnotes and annexures;

“voluntary care, treatment and re}tabilitation” means the provision of health intervention

to people who give their consent to such interventions:

“wit/z tile concnrrenee of”  in the context where a decision or act has to be taken wit/z tlze

concurrence of any functionary, means that the decision or the Act must be taken with the

approval of that functionary and where that functionary  is a body of persons, the

concurrence must be expressed in accordance with the decision making procedures of that

body.

2. INTERPRETATION

(1) Any person interpreting and applying t/zis  Acf must be construed ill a manner that

is consistent with the objectives of t/zis  Act set out in Section 3 and responsibilities

contemplated in Section 4.

(2) [f any conflict, relating to the matters dealt with in this Act, arises beween  t/fis

Act, and the provisions of any other law, except tile Constitution or an Act

expressly amending this Act, the provisions of t/lis Act will prevail.

CHAPTER II

FUNDAMENTAL PRO VISIONS

3. OBJECTIVES OF THIS A CT

(1) The objectives of t/lis Act are to –

(a) regulate the mental health care environment in a manner which –

.

● J
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(i) enables the provision of the best possible mental health care, treatment

and rehabi/iration  that ava i I able resources can afford:

(ii) makes effective mental health care, treatment and rehabilitation

ser~ices available to the population equitably, efficiently and in the

best interests of the mental health care useq

(iii) co-ordinates access to and the provision of

treatment and rehabilitation services; and

(iv) integrates access to and the provision of menta

within the general health services environment.

mental health care,

health care services

(b) set out the rights and obligations of mental health care users and the

obligations of menta[  health care providers;

(c) regulates access to and the provision of mental health care and treatment

to –

(i) voluntary, assisted and involuntary mental hea[th  care users;

(ii) state  patients; and

(iii) mentally il[ prisoners.

(d) regulate the manner in which the property of those with a mental illness

may be dealt with by courts of law; and

(e) provide for related matters.

4. STA TE’S RESPONSIBILITY FOR MENTAL HEALTH

Within the limits prescribed by law, every organ of state responsible for or impacting on

the delivery of health services must determine and co-ordinate the implementation of its

policies and measures in a manner that –
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(a) ensures mental health care, treatment and rehabilitation  services are

provided -

(i) at primary, secondary

establishments; and

and tertiary levels and at specialised health

(ii) in a manner that promotes the provision of community based care,

treatment and rehabilitation in the community.

(b) promotes and advances the mental health status of the population.

5. DESIGNATION OF SPECIALISED HEALTH ESTABLISHMENTS ADMINISTERED

UNDER THE AUSPICES OF AN ORGAN OF STA TE

(1) Within 90 days of this Act coming into operation, the head of the national

department with the concurrence of all the heads of the provincial department

must designate the /lea/t/z  establishments administered under the auspices of an

organ of state or parts of those health establishments which must –

(a) serve as psychiatric hospitals; or

(b) serve as care and rehabilitation centres.

(2) A designation made in terms of ~a~ may at any time be revoked or

varied in accordance with the procedure contemplated in that subsection.

6. THE PRO VISION OF CARE, TREATMENT AND REHABILITA TION SER VICES A T

HEAL TH ESTABLISHMENTS ADMINISTERED UNDER THE A USPICES OF AN

OR GANOFSTATE

(1) Subject to this section and the policies and measures contemplated in S~ction 4,

any person requiring mental health related care, treatment and rehabilitation must

be provided with the appropriate care, treatment and rehabilitation at any heaith

estab/isiJment  administered under the auspices of an organ of state or be referred to

an appropriate lJealth  establishment.

.
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(2) In respect of the health estab/jshments contemplated in s@c~on  :5(1), the head of

the natjonal department wjth  the concurrence of the heads of the prol’incia[

deparcmentsz,  must –

(a) determine the nature of care, treatment and rehabi/hation  service to be

provided: and

(b) cause the resources to be provided to enab Ie these health establjshrnents  to

provide the care, treatment and rehabjlhatjon  services determined.

(3) Without derogating from the generality of the provisions of ~@s@c~on  (2) -

(a) ilea[th establkhrnents  may not cause a mental health  care user to receive

psychiatric medication for periods exceeding six months each unless

authorised by a mental Itea[th  care practitioner who is designated to

provide and review psychiatric medication;

(b) those persons providing care, treatment and rehabj[hatjon  services must

provide care, treatment and rehabjlhatjon  in a manner that facilitates

community care of the mental health core user;

(c) health establjshrnents  providing in-patient secondary level care and

treatment may not keep a menta/ /tea/t/z care user in admittance for periods

exceeding two months each unless authorised by a mental health care

practhjoner  in charge of that part of the health establjshrnent  responsible

for providing mental health  related care, treatment and rehabilitation

services;

(d) tertiary level care, treatment and rehabilitation may be provided at a

tertiary health establishment or a psychiatric hospital designated in terms

of section 5 (1).

(e) psychiatric hospha/s may admit, care for and treat –

~
Should reference ide:]ll!  be made here to the N~tiunt~l He~ilth Aulht)rit!’?
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I

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

voluntary mental health core users into special programmed;

assisted mental health care users;

involuntaq  mental heaIth  care users;

state patients;

mental[y  i[l prisoners;

persons whom the courts considers requires mental observation in

terms of the Criminal Procedure Act 51 of 1977; and

persons requiring long-term admissions as part of their care, treatment

and rehabilitation; and

(0 care and rehabilitation centres -

(i) may conduct assessments of intellectual abilities; and

(ii) may provide care, treatment and rehabilitation services to those with

severe andprofound  intellectual disabilities.

(4) Whenever a health  establishment contemplated in this section, is presented with a

person requiring care, treatment and rehabilitation and the mental health care

provider attending to the person is of the view, that the person requires mental

health related care, treatment and rehabilitation, those menta[ health care

providers must provide the appropriate level of care, treatment and rehabilitation

service within their professional scope of practice or refer the person, in accordance

with established referral and admission routes, to the health establishment that

provides the appropriate level of care, treatment and rehabilitation services.
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CHAPTER III

UGHTS AND DUTIES RELA TING TO MENTAL HEAL TH

7. APPLICATION OF THIS CHAPTER

(1) The rights and duties of persons, bodies or institutions as set out in this Chapter are

in addition to any rights and duties that they may have in terms of any other law.

(2) In applying the rights and duties as set out in this Chapter, regard must at all times

be had to the best interests of the menta[ health care user.

8. RESPECT, HUWNDIGNITYAND  P~VACY

(1)

(2)

(3)

Every mental health

dignity, and privacy.

Every mental health

rehabilitative services

care user is entitled to respect for their person, human

care user must be provided with care, treatment and

that enhances the user’s capacity to develop to their full

human potential and to ensure their integration into the mainstream of community

life.

The care, treatment and rehabilitation service administered to mental health  care

users must be propofiionate  to their mental health status  and may intrude only as

little as is reasonably possible to give effect to the appropriate care, treatment and

rehabilitation.

9 .  R E Q U I R E M E N T  O F CONSENT FOR CARE, TREATMENT AND

REHABILITATION AND ADMISSION TO HEALTH ESTABLISHMENT

(1) Subject to this Act and any other law, a person or health establishment may

provide care, treatment and rehabilitation service  to, or admit a mental health care

user –

;
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(a) only if the user has consented to the care, treatment and rehabifhation

service or to being admitted;

(b) only if a law, court order or a Menta[ Health Review Board has authorised

the care, treatment and rehabilitation services or admittance; and

(c) in circumstances other than as contemplated in w~d~$,~$)~$bt  {6), only

if due to menta/ i//ness, any delay in providing care, treatment and

rehabilitation services or admitting the user may result in –

(i) the death or irreversible harm to the health of the user;

(ii) the user inflicting serious harm to him/herself or others; or

(iii) the user causing serious damage to or loss of proper@  belonging to

him/her or to others.

(2) Any person or health establishment who provides care, treatment and

rehabilitation services to a mental health care user or admits the user i n
. . .. . .. . .,

circumstances contemplated in ‘~ti~Wi~#~&Jt:l’MClti

(a) must report this fact in writing in the prescribed manner to the relevant

Mental Health Review Board

(b) may not continue with providing care, treatment and rehabilitation to the

user concerned for longer than 24 hours unless an application in terms of

@~Ifi&~M;~as  been made within the 24 hour period.

10. UNFAIR DISC~MINA  TION

(1) Mental health  care users may not be unfairly discriminated against on the grounds

oft heir mental health status.

(2) Every menta[ health care user must receive care, treatment and rehabilitation

services in accordance with standards equivalent to that applicable to any other

health care user.

.
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(3) Policies and programmed aimed at enhancing the menta/ hea/th status of a person

must be implemented \J ith due regard to the capacity and capability of ‘

concerned.

(4) The state must take reasonable measures within its available resources

the progressive realisation of the rights set out in siibsection  .(2J &d (3).

the person

to achieve

11. EXPLOITA TIONAND  ABUSE

(1) Every person, body, organisation or health establishment providing care and

treatment to a mental heaith care user must take all reasonable steps to ensure that

the user is protected from exploitation, physical or other abuse, neglect and

degrading treatment.

(2) Every person, body, organisation or healt/J  estab/is/JmeJJt  providing mental health

care, treatment and re/Jabi[itation  services must take al I reasonable steps to ensure

that –

(a) mental healtlJ  care users are not subject to forced Iabour;

(b) care, treatment and rehabilitation services for mental health care users is

administered for diagnostic and therapeutic purposes and not as punishment

or for the convenience of others; and

(c) mental health care users are not physically or otherwise abused by any

other person.

(3) Every person witnessing the exploitation,

degrading treatment of a mental lJealt/J

prescribed.

physical or other abuse, neglect and

care user must report this  fact as
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12. DETERMINATIONS CONCERNING MENTAL HEAL TH STA TUS

(1) Any determination concerning the mental /lea/t/l  status  of any person must be

based on factors exclusively relevant to that person’s mental  hea/th status and may

not be based on that user’s socio-political  or economic status nor on that person’s

cultural and religious background or affinity.

(2) A determination concemin$ the mental health status of a mental health care user

may only be made or referred to for purposes directly relevant to that person’s

mental health status.

13. CONFIDENTIALITY

(1) No person or health establishment may disclose any information which a mental

health  care user is entitled to have kept confidential in terms of any other law.

(2) Despite <u~~w$~~~~,  the head of the national department, a provincial

department, or the head of the health establishment concerned may disclose the

information contemplated in that subsection. if the failure to disclose that

information would seriously jeopardise the health of the mental health care user or

the health of others.

14. LIMITATION ON INTIMA TE ADUL T RELA TIONSHIPS

Subject to the conditions applicable to providing care, treatment and rehabilitation services

at a hea[th establishment, the intimate relationships of adu It mental health care user’s may

only be limited, if due to mental illness, the user’s abili~ to consent is diminished.

15. RIGHT TO BE REPRESENTED

(1) A mental health care user is entitled to be assisted by a representative, including a

legal representative when –

(a) submitting an application in terms of this Act:
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(b) lodging an appeal in terms of fhk ACZ and

(c) appear;  ng before a magistrate, judge or the Mental  Health Review Board in

terms of thjs Act subject to the laws governing rights of appearances at

courts  of law.

(2) An indigent mental health care user is entitled to legal  aid from the State for

purposes of obtaining legal representation in respect of any proceeding instituted or

conducted in terms of this Act  subject to any condition fixed in terms of Section

3(d) of the Legal Aid Act, 1969.

16. DISCHARGE REPORTS

Whenever a mental health care user is discharged from a hea[th establtihment  at which

the user was admitted for purposes of care, treatment and rehabilitation services, the head

of that health establishment must cause a prescribed discharge report to be issued to that

user.

17. FULL KNOWLEDGE OF MGHTS

Subject to $$c&o.$$~l~(c~, every health care provider or health establishment must inform

a mental health care user in an appropriate manner of that user’s rights prior to

administering any care or treatment on that user.

CHAPTER IV

MENTAL HEAL TH REVIE WBOARDS

18. ESTABLISHMENT

(1) The relevant member of the Executive Council with  the concurrence of the head

of the relevant provincial department must establish a MentaI Health Review

Board in respect of health establishments providing mental health related care,

treatment and rehabi  Iitat ion services in the province.
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19.

20.

(2) A Mental Health Review Board established in terms of $=&&&~fi’’~l~  may bee. -.,..

established in terms of a single, a cluster or all health  establishments  providing the

mental health related care, treatment and rehabilitation services.

POWER AND FUNCTIONS

The powers and functions of a Mental  HealtJ~  Review Board  areas set out on this Act..3

COMPOSITION

(1) A Mental Health Review Board may be composed of at least three persons but no

more than five persons.

(2) The membership of a Mental HeaitJt  Review Board  must be composed of at least –

(a) a mental hea[th care practitioner and

(b) a magistrate or an attorney or advocate admitted in terms of the relevant

statutes of the Republic.

21. APPOINTMENT TO A MENTAL HEALTH REVIE W BO’4RD

(1) The relevant member of the Executive Council must –

(a) determine the number of persons to compose a Mental  HetdtJz  Review

Boar&

~ The relevant provisions in this Act are Sections - 24 Review board; 28 initial review of assisted mental heal care
user; 29 considering appeals against decisions consenting to assisted mental health care, treatment of
rehabilitation, 30 conducting periodic reviews and providing annual reports on assisted mental health care
t{sers:  3472 hours assessment for to provide further lnvo[unta~  care treatment and rehabilitation; 35 appeals
against decisions consentittg to invo[unta~  care, treatment and rehabilitation; 37 conducting periodic revie)vs
and providing annzial  reports on involunta~  mental health care users; 39 transfer of mental health care users to
trla.rimt{rn secztri~  f(lcilities,  43 transfer of stale patients between designated health establishments,; 55 transfer
of mentally ill prisoners benveen designated health establishments; j6 ,eeriodic reports on tlze mental health
.SIO[!LS (fl-mtnla[ly  i[[ convicted prisoners.

,

“<

.
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(b) s u b j e c t  to ~, appoint the relevant  number of Persons tO the

Review Boare  and

(c) subject  to ~, determine the term of office of these persons.

(2) Whenever the relevant member of the Executive Council is required to appoint a

person to a Mental  Health Review Board,  the relevant member must -

(a) publish in the Provincial Gazette and by any other widely circulated means

of communication, a notice calling for nominees and stating the criteria for

the nominations;

(b) consider all nominations submitted in response to the notice; and

(c) make the appointment.

(3) For purposes of administrative efficiency, the term of office of persons appointed

to a Review Board maybe staggered.

22. VACATING OF OFFICE BY MEMBE~ OFA ME~AL  HEALTH REVIEW BOA~

A vacancy exists in a Mental Hea!th  Review Board if -

(a)

(b)

(c)

(d)

(e)

a member ceases to hold a qualification by virtue of which that member was

appointed;

a member has been absent for two consecutive meetings of the Review

Board without prior notification to the Review Board of the absence;

a member submits a written notice of a resignation to a refevant member of

the Executive Council, and the resignation is accepted;

a member ceases to be a South African citizen;

a member becomes incapable of holding office for a consecutive period of

at least six months;
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~

y (o a member dies or resigns; or
,..

(g) the refevant member of t~~e Executive Council,  in t; te pub] ic int ercst,

dismisses a member.

23. REMUNERATION, TM VELLINGY SUBSISTENCE  AND OTHER ALLOWANCES

PAYABLE TO MEMBERS OF A MENTAL HEALTH REVIEW  BOARD

(1) A member of a ~ental~ea~tll  Review ~oa~d  ~~ho is not in the full-time employ of

the state may be remunerated and paid traveling, subsistence and other allowances

in connection with the affairs of the Review Board.

I
i (2) The relevant member of the Executive Council with the concurrence of the
;

relevant member of the Executive Council responsible for State Expenditure in the

Province, may determine the amount, terms and conditions of the remuneration and

allowances contemplated in s’ubsectioti””  (1), and may pay the remuneration and1

allowances from money appropriated for that purpose by the Provincial

Legislature.

24. PROCEDURES OF A MENTAL HEALTH REVIE W BOARD

(1)

(~)

77871 /200&c

Subject to this Act. a Mental Health Review Board -

(a) may determine its own procedllres  for conducting busil~ess:  and

(b) may consult or hear representations from any person, including a person

with relevant expertise, body or authority.

The relevant member of tile  Executive Coltncil Inllst designate one of the

appointees of the Mentlll  He(lltll  RevieJv  Boar(i  as the chairperson who must

preside over the meetings of tile Review B~~arfl.  The Review Boarfl  may determine

the procedures for appointing an acting chairperson if the chairperson is not able to

preside over a meeting of the Review Boar(l,

‘J

.
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(3) Whenever a Mental Health  Review Board is considering a matter that involves a

hcal(h est([biishment  at which one of the members of the Review  Boaril is a

practitioner, that practitioner may not be involved in considering the matter.

CHAPTER V

VOL UNTAR z ASSISTED AND INVOL UNTAR Y MENTAL HEAL TH CARE

25. OBTAINING CARE, TREATMENT AND REHABILITATION SER VICES

VOLUNTARILY

Subject to the conditions applicable to them being received or admitted at health

establishments, mental health care users, who voluntarily presents themselves at a health

establishment for care, treatment and rehabi I itative  services mllst  be provided with the

appropriate care, treatment and rehabilitatiofz  services.

26. CARE, TREATMENT AND REHABILITATION OF MENTAL HEALTH CARE

USERS INCAPABLE OF MAKING  INFO~ED  DECISIONS ON THE NEED FOR

CARE AND TREATMENT

(1) Subject to Section 9(1)(c), mental health care users may not be cared for nor

treated nor provided with rehabilitation services without their consent at a health

establishment whether on an outpatient or inpatient basis, unless –

(a) an application in writing has been made to the head of the health

establishment concerned for assistance in obtaining the necessav  care,

treatment or rehabilitation service and the application is granted:

(b) at the time of making  the application. the rneutal  he(llth  cllre  user i s

suffering from a mental illness or a severe  or profoun{l intellcctu{ll

(lisabi/i& and as a consequence of this, requires care, treatment and

rehabilitation for their health or safety or the health and safety of others:

and
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(c) at the time of the application, the mental  heafth care user is incapable of

making an informed decision on the need for the care, treatment or

rehobilitution.

27. APPLICATION TO OBTAIN ASSISTED CARE, TREATMENT AND

REHABILITATION

(1)

(~)

(3)

An application for assisrecl  care, treatment and rehabilitation as contemplated in
,.

Section 26(l)(a)  may only be made by the mental health care user’s  spouse, next

of kin, partner or associate, parent or guardian except that –

(a) if the mental health  care user is below the age of 18 on the date of the

application being submitted, the application must be made by a parent or

guardian of the user concerned;

(b) if a spouse, next of kin, partner, associate, parent or guardian is unwilling,

incapable or is not available to make the application, a health  care provifler

may make the application; and

(c) only those persons who had seen the mental Itea!th  care user within seven

days prior to making the application may make the application.

An application made in terms of this section may be withdrawn at any time.

The application must set out –

(a) the relationship of the applicant to the mental health care user;

(b) in the instance where the applicant is a mental health care practitioner,

whether –

(i) the spouse, next of kin, partner, associate, parent or guardian is

unwilling to make the application and the reason for the

unwillingness: or

(ii) the spouse, next of kin. partner, associate, parent or guardian are

incapable or unavailable to make the application and set out the steps

.

.
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that were taken to locate them to determine their capability or

availability to make the application;

(c) the reasons for suggesting that care, treat ment and rehab~lhation is

required: and;

(d) the date, time and place where the mental health  care user was last seen
,.: *,, .? ~A,,:L,,*e.,:,, ~:;J, , .s..

within the seven day period contemplated in sg~~@@q)~l](b).

(4) Upon receipt of the application, the head of the health establishment concerned

must cause the mental health  care user to be examined by two mental health care

practitioners neither of whom may be the person making the application nor a

spouse, next of kin, relative, partner, associale,  parent or guardian and at least one

of whom must be qualified to conduct physical examinations.

(5) Upon completing the examination, the mental health care practitioners must in

writing submit to the head of the health establishment their findings–

(a) on whether the mental heaith care user is incapable of making an informed

decision on the need to receive the care, treatment or rehabilitatiolz

services required;

(b) on whether the circumstances as contemplated in $Wtion  26(b) – (d) are

prevalent in respect of the mental health care user concerned; and

(c) on whether the mental health care user shou Id receive assisted care,

treatment or rehabilitation services as an outpatient or inpatient.

(6) If the findings of the two mental health care practitioners are divergent, the head

OJ the health estab[ishrnent  concerned must cause the mental health care user to

be examined by another mental health  care pructitiooer.  Upon completion of this

exam i nation, the menla/ healfh care practitioner concerned must submit a report

in writing to the /lead of the health establishment concerned on the aspects

specified in subsection (5).

(7) The heafl  of the health establishment ma) onl> consent to the application if-
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(8)

(9)

(lo)

(a) the findings of the two mental  health  care practitioners contemplated in
,.,: ~’ ~,..,. :.,,’ y,.. t .
$u~~tlQ~;(4] concur  that the conditions for assisted care, treatment or

rehabilitation prevail or, if the findings are divergent, the third mental

health  care practitioner concurs that the conditions for assisted care,

treatment or rehabilitation prevai 1.

The head of a health establishment may only consent to inpatient care, treatment

and rehabilitation if-

(a) the findings of two mental health care practitioners concur that the

conditions for inpatient care, treatment or rehabilitation prevails; and

(b) satisfied that the restrictions and intrusions on the mental health care riser’s

right to movement, privacy and dignity is proportionate to the care,

treatment or rehabilitative service contemplated.

Notice of the decision by the head of the health establishment on whether to

provide assisted care, treatment and rehabilitation must be given to the applicant

in writing. If the head refuses to grant the application or consents to inpatient care,

treatment or rehabilitation, the reason for this decision must be set out in the

written notice.

If the head of the health establishment consents to inpatient assisted care,

treatment or rehttbilitation,  the head must as soon as it is reasonably practicable,

cause the mental health  care user to be admitted to that health establishment or to

be referred to another health establishment with the appropriate facilities.

28. INITIAL  REVIEW OF ASSISTED MENTAL HEALTH CARE USER BY MENTAL

HEAL TH RE VIE W BOARD

(1) Within one week of the date of the written notice issued in terms of Section 27(9),

consent ing to the appl icat  ion the hea(l  of the health establishment must send to the

relevant Mental Health Review Board, a copy of the appl  icat ion and the written

notice confirming the consent to the application.
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(2) Within one month of receipt of the documents, the Mental Health Review Board

may conduct an investigation into –

(a) the incapacity of the mental /lea/t/z  care user to make an in formecl  decision

on the need for the care, treatment or rehabilitation; and

(b) the circumstances under ~vhich the menta/  hea/th care user is receiving

care and treatment;

(3) Upon completion of the investigation, the Mental Health

(a) request the head of the hea!th  establhhment  to -

Review Board must –

(i) manage the mental health care user in accordance with the

proced~lres  contemplated  in &$~&$~~~~~~]~~&~,  as read with the

changes required by the context; or

(ii) discharge the menta/ health care user in accordance with accepted

clinical practice; and

(b) report on its findings and steps taken to the head of the provincia/

department.

(4) If at any stage prior to completing its investigation, an appeal has been lodged in

terms of Section 29, the Menta/ Hea/th  Review Board must discontinue the review

and consider the appeal.

29. APPEALS AGAINST DECISION OF HEAD OF A HEALTH ESTABLISHMENT

CONSENTING TO THE APPLICA TION FOR ASSISTED CARE, TREA TMENT AND

REHABILITATION

(1) Any mental health care user.  spouse, next of kin. partner. associate. parent or

guardian. may within one month of the date of the written notice issued in terms of

Section 27(9) consenting to the application, appeal against the decision of the head

of the health establishment by submitting to the Mental Health Review Board

notice containing –
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(a) the grounds of the appeal; and

(b) the facts on which the appeal is based.

(2) Within one month afier receipt of the notice, the Mental  Health Review Board

must-

,

{
I

(3)

(a) obtain from the head of the health establi~hment  ‘-------3 - ----~ -= “--

application made in terms of $~~~:~7 and the

sectio& 2f;,@J;

cvnccrneu,  a cvpy VI inc

notice given in terns of

including providing the(b) consider the appeal in the prescribed manner,

appellant, the applicant, the relevant mental hea[th care practitioners and

the head of the health establishment an opportuni~  to make oral

representations on the merits of the appeal; and

(c) send a written notice of its decision to the appel Iant, applicant, head of the

hea[th establishment and head of the provincial department stating the

reasons for the decision.

If the Mental Hea[th  Review Board upholds the appeal, all care, treatment and

rehabilitation services administered to the mental health care user must be ceased

in accordance with accepted clinical practices and the user if admitted must be

discharged by the health  establishment, unless the user consents to the care,

treatment or rehabilitation service.

30. PERIODICAL REPORTS ONASSISTED HEAL TH CARE USERS

(1) Upon the expiry of six months afier the date on which care, treatment and

rehabilitation services was commenced on an assisfed  menfal  healfh  care user and

after eve~ twelve months thereafter whi Ist the ~~ser is an assisfed  menfttl health

care user, the head of fhe healflt  establishment must cause the mental Itealfh

sfatns  of that user to be reviewed.

“ J

.
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(~) The review  must concern itself with –

(a) the capacity of the men?af  health care user to express themselves on the

need for care, treatment and rehabilitation services;

(b) whether there is other care, treatment or rehabilitation services that is less

restrictive or intrusive on the mental health  care user’s right to movement,

privacy and dignity; and

(c) making recommendations

rehabilitation services.

(3) A synopsis of the review must be

(a) contained in a report; and

regarding a plan for further care and treatment or

(b) subrn itted to the Mental Health Review Board.

(4) Within one month after receipt of the report, the Mental Health  Review Boar(/

must –

(a) consider the report and obtain information from any relevant person; and

(b) send a written notice of its decision to the mental health care user,

applicant. head of tile health establishment and the head of the provincial

departrnenr  stating the reasons for the decision.

(5) The head of the health establishment must comply with the decision of the Melzta/

Heo!th  Review Board. If the decision is that the assisted mental health care user

must be discharged, al I care, treatment or rehabilitation services administered to

the user must be ceased in accordance with accepted clinical practices and the

riser, if admitted, must be immediately discharged by the health  establishment.

unless the user consents to the care. treatment or rehabilitation service.
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L

31. RECO VERY OF ASSISTED  MENTAL HEALTH CARE USERS’ CAPACITY TO

MAKE INFORMED DECZSZONS

(1)

(2

(3)

(4)

If at any stage afier consenting to the application for assisted care, treatment or

rehabilitation service, the head of a Aea[th  establishment has reason to believe

from personal observation, from information obtained, or upon receipt of

representations from an assisted mental health care user that the assisted mental

health care user concerned has recovered the capacity to make informed decisions,

the head must enquire from the user whether he or she is willing to voluntarily

continue with the care, treatment or rehabilitation service being provided.

If the assisted mental  health care user is willing to continue with the care,

treatment or rehabilitation service,  the provisions of ~W=m2~,  read with the

changes required by context, applies to that user.

lf the asskted  mental  health  care user is unwilling to continue with care, treatment

or rehabilitation service and the hea[i  of the health establishment is satisfied that

the user no longer has a mental illness or intellectual disability as contemplated in

~ecti6fi:~~~[{@],  the head concerned must immediately cause the user to be,,. ,. .,. . . . ...%

discharged in accordance with accepted clinical practices.

If the assisted mental  health care user is unwilling to continue with the care,

treatment or rehabilitation service  and the head of the health establishment is

satisfied that the user is stil 1 suffering from the mental i//ness  or intellectual

disability as contemplated in ~~~~~~{~, the head concerned must –

(a) accordingly inform –

(i) the person who made the application in terms of~~&tion,~Z~ in writing;

and

(ii) the mental health  care practitioner, or registered social worker  or

nurse administering care, treatment or rehabilitation semice to the

mental health care user; and

.

“ 4
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(b) advise these persons that within one month of being informed, they may

apply to the head  of the health establishment concerned to provide

involuntary care, treatment or rehabilitation services to the user and that –

(i) the provisions of~~%~fiwj~~~~$,  read with the changes required by

context, applies to this application; and

(ii) the provisions of =K?~~, read with changes required by the

context, would apply to these users if the application is consented to.

(5) If an application is not made within this period, the assisted mental health care

user must be discharged.

(6) If an application is made within this period, the heed of the heofth establishment

must give the assbted  mental health care user an opportunity to respond to the

application prior to making the decision on the involuntary care, treatment or

rehabilitation service.

32. CARE AND TREATMENT OF MENTAL HEALTH CARE USERS WITHOUT THEIR

CONSENT

(1) A mental health care user must be cared for, treated and provided with

rehabilitation services without their consent at a health establishment whether on

an outpatient or inpatient basis if-

(a) an application in writing has been made to the head of the health

establishment concerned to obtain the necessary care, treatment or

rehabilitation services without the volition of the user and the application is

granted;

(b) at the time of making the application, the mental hea[th care user has a

mental illness of such a nature that –

(i) the user is likely to inflict serious harm to him/herself or others; or
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(ii) care, treatment and rehabilitation of the user is necessary for the

protection of the user’s  tinancia]  interests or reputation; and

(c) at the time of the application the mental heallh  care user is incapable of

making an informed decision on the need for the care or treatment or is

unwilling to receive the care or treatment required.

33. -4PP~CA TION T O  O B T A I N  I N V O L U N T A R Y  C A R E ,  T~A TMENT AND

MH4BILITA  TION

(:’) An application for involuntary care, treatment and rehabilitation may only be

made by the mental health care user’s spouse, next of kin, partner or associate,

parent or guardian except that -

(a)

(b)

(c)

if the mental health care user is below the age of 18 on the date of the

application being submitted, the application must be made by a parent or

guardian of the user concerned;

if a spouse, next of kin, partner, associate, parent or guardian is unwilling,

incapable or is not avai Iable to make the application, a Jzealth  care provider

may make the application; and

only those persons who had seen the mental health  care user within seven

days prior to making the application may make the application.

(2) An application made in terms of this section may be withdrawn at any time.

l:’) The application must set out –

(a) the relationship of the applicant to the menta/ health care user

(b) in the instance where the applicant is a mental health practitioner, whether

—

(i) the spouse, next of kin, partner, associate, parent or guardian is

unwilling to make the application and the reason for the

unwillingness; or

●

.
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(4)

(5)

(6)

(ii) the spouse, next of kin, partner, associate, parent  or guardian are

incapable or unavai Iable  to make the application and set out the steps

that were taken to locate them to determine their incapability or

availability to make the application:

(c) the reasons for suggest ing that care, treatment or rehabilitation is required;

and

(d) the date, time and place where the mental health care user was last seen

within the seven day period contemplated in ~ub-=#&~rfi].

Upon receipt of the application, the head of the hea/th establishment concerned

must cause the mental heaith care user to be examined by two mental health  care

practitioners neither of whom may be the person making the application nor a

spouse, next of kin, relative partner, associate, parent, guardian or the head and

least one of whom must be qualified to conduct physical examinations.

Upon completing the exam i nation the mental hea/th  care practitioners must in

writing submit to the head of the health establishment their findings –

(a) on whether the mental health care wer is incapable of making an informed

decision on the need for or is unwilling to receive the care, treatment or

rehabilitation service required;

(b)
~:<gw.r,t~,a:>...,  ,. ~~ ,.. .

on whether the circumstances as contemplated in ~+@~Q~;3,2(b).u-(d)  are

prevalent in respect of the mental health care user concerned; and

(c) on whether the mental health care user should receive involunta~  care,

treatment or rehabilitation services.

If the findings of the two mental health care practitioners are divergent, the head

of the health establishment concerned must cause the mental health care user to

be examined by another mental health care practitioner. Upon completion of this

examination, the mental health care practitioner concerned must submit a report

in writing to the head of the health estab!hhrnent  concerned on the aspects
,W;+?...  , .~~ . = ,,

specified in ~-~.-“ ~<-.
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!
(7) The head of the health establishment may only consent to the application if the

findings of the two mental health  care practitioners contemplated in sub~e~ion
,.

~~ concur that the conditions for involuntary care, treatment and rehabilitation

prevail or, if the findings are divergent, the third mental health care practitioner

concurs that the conditions or involuntary care, treatment or rehabilitation

prevail.

(8) Notice of the decision by the head of the health  establishment on whether to

I provide involuntary care, treatment and rehabilitation must be given to the

! applicant in writing. [f the head refuses to grant the application or consents toi

inpatient care, treatment and rehabilitation, the reason for this decision must be set

out in the written notice.

I

I

(9) If the head of the health establishment conse!~ts  to involuntary care, treatment

and rehabilitation, the head must within 48 hours, cause the metztal  health care

user to be admitted at that health  establishmejlt or with the concurrence of the

head of any other hea/th  establishment with the appropriate facilities, refer the user

to that other health establishment.

34. 72 HOUR ASSESSMENT TO PROVIDE FURTHER INVOLUNTARY CA~,

TREA TMENTAND  REHABILITA  TION

(1) If the head of the health establishment grants the application contemplated in

terms of =~q’=$~$], the head must, in addition to ensuring the provision of-.. , .

appropriate care, treatment and rehabilitation services, cause the menlai health

status of the mental health care user tQ be assessed in a manner prescribed by the

Minister for a period of 72 hours. The assessment must include consideration of

whether –

(a) the involuntary care, treatment and rehabilitation must be continued; and

(b) the involuntary care, treatment and rehabilitation must be provided on an

outpatient or inpatient basis.

●

.
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(2) Within 24 hours after the expir)  ~lf the 72 hour assessment period, the he~rd of the

/lea/t/z estab/is//ntent must cause the findings of the assessment to be submitted to

the applicant.

(3) If following on this assessment, the head of the health  establishment is of the

opinion that the mental hea[th stutus of the mental health  cure user –

(a) no longer warrantj intloluntary cure, treutment or rehabilitation, the user

must be discharged immediately

treatment or rehabilitation; or

(b) warrants further involuntary care,

the hea[th establishment must -

unless the user consents to the care,

treatment or rehabilitation, the head of

( i ) within one week of the expiry

submit a wrinen  request to the

provide further involuntary care,

request must contain –

(aa) a copy of the application;

of the 72 hour assessment period

Mental  Health Review Board  to

treatment or rehabilitation and the

. . . . .
(bb) a copy of the notice given in terns of ~egl~~ri’~~,(~);

(cc) a copy of the assessment findings; and

(old) the basis for the request.

(ii) give notice to the applicant of the date on which the relevant

documentation was submitted to the Mental  Health Review Board;

(iii) if the mental health care user has to be cared for, treated or

rehabilitated on an outpatient basis, discharge the wer  subject to the

prescribed conditions or procedures relating to his or her outpatient

care, treat rnent or rehabilitation;

(iv) if the mental health care user has to be treated, cared for or

rehabilitated  on an inpatient basis and the user has been admitted to a

health establishment -
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(aa) which is a psychiatric hospital, keep, care for, treat or

rehabilitate the user at that hospital until  the Menta/  Healtk

Review Board makes its decision;

(bb) which is not a psychiatric hospital, transfer the user to a

psychiatric hospital for cure, treatment and rehabjfitation  unt ii

the Mental Health Review Board makes its decision.

(4) Subject to section (5), within one month afier receipt of the relevant items, the

Mental  HealtJt  Review Board must –

(a)

(b)

(c)

consider the request in the prescribed manner, including providing the

applicant, the independent mentaJ  care heatth  practitioners and the head of

the health  establishment the opportunity to make oral representations on

the merits of the request; and

send a written notice of its decision and the reasons for the decision to the

applicant and the head of tJte  JteaitJl  estabiisJ~ment;  and

if the Menial  Health Review Board decides to grant the request, submit the

items referred to in subsection 3(bXi) and (ii) and the written notice

contemplated in ~~ to the Registrar of the High Court for the

consideration of a High Court Judge.

(5) [fat any stage prior to making a decision on whether to grant a request to provide

further involuntary care, treatment or reJlabilitation  services, an appeal has been

lodged against the decision of the head of the hea/th establishment in terms of

section 35, the Mental  Health Review Board must consider the appeal before

considering the request.

35. APPEALS AGAINST DECISION OF HEAD OF A HEALTH ESTABLISHMENT

CONSENTING TO THE APPLICA TION FOR INVOL UNTAR Y CARE, TREA TMENT

AND REHABILITATION

(1) Any menta[ health care user, spouse, next  of kin, partner, associate, parent or

guardian, may within one month of the date of the written notice issued in terms of

.

“d. .

.
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,.
Section 33(7)  consenting to the application, appeal against the decision of the head

OJ the health establishment by s u bm itri  ng 10 the Mental Health Review Board  a

notice containing –

(a) the grounds of the appeal; and

(b) the facts on which the appeal is based.

(2) Within one month afier receipt of the notice, the Mental  Health Review Board

nlust-

(a)

(b)

(c)

obtain from the head of the health establishment concerned, a copy of the

application made in terms of ~c~5&S~  and the notice given in terms of‘,. . . . . ,, &,_

~;<tia$~$~.[~j as well as a copy- . . -- . . . .-w of the findings of the assessment

conducted in terms of ~~,~~~~~w~ if available;

consider the appeal in the prescribed manner, including providing the

appellant, the applicant, the independent mental health practitioners and the

head  o f  the  health establishment an opportunity to make oral

representations on the merits of the appeal; and

send a written notice of its decision to the appellant, applicant, head of the

health establishment and head of the provincial department stating the

reasons for the decision.

(3) If the Menral Health Review Board upholds the appeal, all care, treatment and

rehabilitation services administered to the menta[  hea[th  care user must be ceased

in accordance with accepted clinical practices and the user, if admitted, must be

immediately discharged by the health establishment, unless the user consents to

the care, treatment or rehabilitation services.

(4) If the Mental  Health Review Board does not uphold the appeal, it must submit the

items referred to in &.E~&~~6K(Zj(a]~~@”~6)  to the Registrar of the High COUfi for

the consideration of the High Court Judge.
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36. JUDICIAL REVIEW OF NEED FOR FURTHER INVOLUNTARY CARE AND

TREATMENT

With in one month of receiving the information submitted by the Mental  Health  Review

Boar(/  in terms of Section 34 (4~ md 35 (4), whichever is the later, the High Court Judge –

(a) must consider the information submitted and any other representations

submitted to the High Couti Judge by the person contemplated in Section

(b) may obtain information from any relevant person; and

(c) thereafter must order-

(i) the further hospital isation  of the menta/ health  care usen

(ii) the immediate discharge of the mental he~{th  care ttser:  andlor

(iii) that the financial or other affairs of the mental  hea/th  care user be

managed and administered in accordance with the provisions of

Chapter ~~.

3% PERIODICAL REPORTS ON INVOL UNTAR YMENTAL  HEAL TH CARE USERS

(1) Upon the expiry  of six months after the date on which care, treatment and

rehabilitation services was commenced on an involunta~  mental health care user

and after every 12 months thereafter whilst the user is an involuntary mental

health care user, the head of the l~ealth  establishment must ca~[se the mental

health  stutus  of that user to be reviewed.

(2) The review must concern itself with –

(a) the capacity of the mental health care user to express themselves on the

need for care, treatment or rehabilitation services;

(b) whether the mental health care user is likely to inflict serious harm on

him/herself or others;

.
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(c) whether there is other care, treatment or rehabilitation services that is less

restrictive or intrusive on the mental health  care wer’s  right to movement,

privacy and dignity; and

(d) making recomrnendat  ions regarding a plan for further care, treatment or

rehabilitation services.

(3) A synopsis of the review must be –

(a) contained in a report; and

(b) submitted to the Mental  Health  Review Board.

(4) Within one month afier receipt of the report, the Mental  Health Review Board

must –

(a) consider the report including obtaining information from any relevant

person; and

(b) send a written notice of its decision to the mental health care user, the

applicant, head of the health establishment and the head of the provincial

department stating the reasons for the decision,

(5) The head of the health establishment must comply with the decision of the Mental

Health Review Board. if the decision is that the involunta~  mental health care

user must be discharged, all care, treatment and rehabilitation services

administered to the ~er must be ceased in accordance with accepted c1 inical

practices and the user, if admitted, must be immediately discharged by the health

establishment unless the user consents to the care, treatment4  or rehabilitation

services.

(6) The Registrar of the High Court must be notified in writing of a discharge effected

in terms of this section.

4 This provision and g}~;ori~d must be discussed with  the Justice DePaflment  ‘o ‘Ynchronise  ‘he
administration of~tion 36 and this section.
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3(7. RECOVER Y OF INVOL UNTAR  Y MENTAL HEAL TH CARE USERS’ CAPA CITY TO

MAKE INFORMED DECISIONS

(1) If at any stage after consenting to the application for involuntary care, treatment

or rehabilitation services, the heu{l  of a health establishment has reason to believe

from personal observation, from information obtained or upon receipt of

representations from an involuntary mental health  care user, that an involuntuq

mental health  care user has recovered the capacity to make informed decisions,

the head must enquire from the user whether he or she is willing to voluntarily

continue with the care, treatment and rehabilitation services being provided.

(~) If the involunta~  mental Izeclith  care user is willing to continue with the care.

treatment and rehabilitation services, the provision of Seetion,  25, read with the

changes required by context, applies to that user.

(3) If the involuntary menta/ health care user is unwilling to continue with care,

treatment or rehabilitation services and the hea[i  of the health establishment is

satisfied that the user no longer has a mental illness  as contemplated in sti~iofi’32

[b), the head concerned must immediately cause the user to be discharged in

accordance with accepted clinical practices.

39. TRANSFER OF MENTAL HEALTH CARE USERS TO MflIMUM SECUMTY

FACILITIES

(1) The head  of a health establishment may in writing  submit  a request to the re[evant

Menta[  Health Review Board for the transfer of an assisted or involuntary mentol

health  care user to a health  establishment with maximum security facilities if that

user –

(a) has or has attempted to abscond; or

(b) has or in the opinion of the heafl of the health establishment is likely to

inflict harm on others in the health establishment.

(2) The Mental  Health Review Boar(i  may not accede to the request for purposes of

punishing the menta/ health care user concerned.

.

“d
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(3)

(4)

(5)

If the Mental  Health Review  Board  accedes to the request it must foward a copy

of the order concerned to the head of the provincial department.

Within two weeks of receiving the order, the head of the provincial department

must make the necessary arrangements with the appropriate health establishment

and effect the transfer as ordered.

The head of a health establishment may with the concurrence of the head of the

hea/th  estab/is/lment with maximum security facilities may effect transfer, pending

the decision of the Mental  Health  Review Board if the conduct of the mental

hea[th care user has or is likely to give rise to an emergency.

40. INTER VENTIONBYMEMBERS  OF THE SOUTH AFRICAN POLICE SER VICE

(1) If a member of the South African Police Services has reason to believe, from

persona] observation or from information obtained from a mental health  care

practitioner, that a person by virtue  of a mental illness is likely to be a danger to

him/herself or others or likely to inflict serious harm to him/herself or others, the

member must apprehend the person and cause the person to be admitted at an

appropriate health establishment for purposes of having the menta[ health  status

of that person to be assessed.

(2) The provisions of Setiions 33-38, applies to the person apprehended except that-

(a) for purposes of Stitians’33  , a spouse, next of kin, partner, associate, parent

or guardian will be deemed to be the applicant or in the event of their

unwillingness, incapacity or unavailability to act as an applicant, the menta[

health  care practitioner attending to the person, will be deemed to be the

applicant; and

(b) for purposes of the operation of these sections, the provisions of sqetjons

33(.~<3) will be deemed to have been complied with.
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I
(3) Ifan assisted orinvoltintary  mtint[lllle(lltll  care user has absconded or has been

deemed to have absconded5  or who has to be transferred for the purposes
~ . . ,.,; !. 7.., !7, .,. ,. ~,I contemplated in &P&E;J~,  the head of the provincial department may request

assistance from the South African Police Service to locate and return the patient to

the health establishment concerned or assist in the transfer.

(4) The South African Police Service is obliged to accede to the request for assistance

made in terms of this section.

(5) When requesting the assistance, the estimated level of dangerousness of the

assisted or involuntary mental health care user must be conveyed to the member

of the South African Police Service providing the assistance.

CHAPTER VI

STATE PATIENTS

41. DESIGNATION OF HEALTH ESTABLISHMENTS FOR STA TE PA TIENTS

The head of the national department with the concurrence of the heads of the provincial

departments must designate the health establishments which may admit, care for, treat

and provide rehabi  Iitation  services to state  patients.

42, ADMISSION OF STATE PATIENTS TO DESIGNA TED HEALTH

ESTABLISHMENTS

(1) When a direction is issued by a court in terms of Section 77(6)(a) or 78(6) of the

Criminal Procedure Act, 1977, the Registrar or Clerk of the Court concerned must,

in addition to his/her obligations as set out in any other law in terms of which the

order was issued, send a copy of this order to the official in charge of the relevant

jDiscussion  must be held with the Justice Department on procedures for  infomin~ a High  Court Judge if an
invol~[ntn~ menial  health care llser escapes or has deemed to have escaped.

6This should ideally be a reference to the National Health Authority

.
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detention centre at which that sfafe patienr  is or will be detained and to the relevant

official  cur(ltor  ad Iitem.

(2) Within one month of receipt of the order, the official in charge of the detention

centre must forward a copy of the order to the head of the national department

together with a request that the state patient be transferred to a health

establishment designated in terms of ~~ti~~.

(3) As soon as it is practicable after receipt of the

department must -

order, the head of the national

(a) determine the health establishment at which the state patient must be

transferred to;

(b) ensure that arrangements are made to effect the transfer of the state patient

to the appropriate health  establishment designated in terms of s~cdou

41 ;and

(c) in writing notify the head of the correctional ~acility  and the official

curator ad/item of the details of the transfer.

(4) Within two weeks of being notified of the details of the transfer, the official in

charge of the detention centre  must cause the state patient to be transfemed  to the

health  establishment identified in the notice.

43. TUNSFER OF STATE PATIENTS BE~EEN  DESIGNA TED HEALTH

ESTABLISHMENTS

(1) Notwithstanding the national department’s determination as contemplated in

~~tix~-,the  head of the provincial department may at any time thereafter

transfer a state patient to another health establishment designated in terms of

k@”GoG’$i  -

(a) in the province in respect of which the head has jurisdiction; or
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(~)

(3)

(4)

(5)

(6)

(7)

(b) in another province whh the concurrence  of the head of that other

provincial department,

A transfer as contemplated in sub-sectiori  (I ) may on Iy be done if it is necessa~  for

the care, treatment and rehabilitation of the state patient concerned.

Notwithstanding the national department’s determination as contemplated in

section  42’-{3~,  a relevant Mental  He(dth  Review Board  may order the state patient

to be transferred to another designated hea/th  establishment designated in terms of

section 4 I with maximum security  facilities.

An order contemplated in subsection (3] may only be given –

(a) if the state patient has been or is likely to inflict harm on others; and

(b) upon receipt of a written application from head of the heafth establishment

at which the state  patient is located setting out the facts on which the

request is based.

Upon issuing the order contemplated in subs&tion (~), the Menta/  Hea/th Review

Board  concerned must forward a copy of the order concerned to the head of the

national department.

Within two weeks of receiving the order, the head of the national department must

(a) determine the health  establishment at which the state patient must be

transferred to; and

(b) ensure that the necessary arrangements are made with the appropriate

health estab[ishrnent  to effect the transfer as ordered.

The head of a health establishment may with the concurrence of the head of the

/tea/t/t  establishment with maximum security facilities, effect the transfer penal ing

the decision of the Mental Health Review Bourd  if the conduct of the state patient

has or is likely to give rise to an emergency.

d
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44. STATE PATIENTS WHO ABSCOND

(1) If a state patient  has absconded or has been deemed to have absconded, the head of

the relevant designated health establi.vhment  must by written notice –

(a) immediately inform the South African Police Service of this fact and

request it to locate and return the patient to the health  establishment

concerned; and

(b) inform the Registrar or Cterk of the relevant Court concerned and the

officia/ curator ad /item of this fact in writing within two weeks of having

notified the South African Potice Service.

(2) The South African Potice Service is obliged to accede to the request for assistance

made in terms of this section.

(3) When requesting the assistance, the estimated tevel  of dangerousness of the state

patient must be conveyed to the member of the South African Po] ice Service

providing the assistance.

45. LEA VE OF ABSENCE FROM DESIGNA TED HEALTH ESTABLISHMENTS

(1) The head of a health establishment designated in terms of $.e~t~Ori.41,  may in

writing grant a leave of absence to the state patient from the designated health

establishment concerned on such terms and conditions that they deem appropriate.

(2) The written notice must specifi  –

(a) the commencement and return period of the leave; and

(b) the terms and conditions to be adhered to by the sta(e patient during the

period of leave.

(3) At any stage during the period of leave, the head of the health establishment

concerned may cancel the leave and require the state patient to return to the

designated health establishment if the head has reason to believe that the relevant

state patient is not complying with the terms and conditions applicable to the leave.
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The cancellation notice referred to in ~u~~~~~~3] must speci~ the date by which

the state patient must return to the designated health establishment.

If the state patient  fails to return to the designated health  establishment concerned

on the return date specified in the notices referred to in stlbsection  (2) and (3), the

patient will be deemed to have absconded.

“. ,<

,

46. PERIODICAL REPORTS ONSTA  TE PA TIENTS

(1) Upon the expiry of six months afier the date on which care, treatment or

relt(ibi[itation  services was commenced on a state  patient and after every 1 2

months thereafter wh i Ist the user is a state patient. the head of the relevant

designated Ilealth est(tblishment  at which the state patient was admitted, must

cause the mental he(tlth  status of that user to be reviewed.

(~) The review must concern itself with -

(a) the mental  health  stut~is  of the state patient; and

(b) making recommendations regarding –

( i ) a plan for further care, treatment and rehabi[itatiou  for the state

patient;

(ii) the merits of granting the state patient  leave of absence; and/or

(iii) the discharge of the state  patient.

(3) A synopsis of the revie~v  must be –

(a) contained in a repo]l:  and

(b) submitted to –

(i) the head of the national  (Department; and

(ii) the of~cial cur(ttor (u1 Iitem and i f appo int ed, t he (l(lministr[ltor.

.
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(4) Within one month afier  receipt of the report, the head of the national department

lllust  –

(a) cause the report to be considered, obtain information from the person

making the report and make recommendations concerning the -

(i)

(ii)

(iii)

(b) send

further care, treatment and rellobi[itation  for the state patient;

grant ing the state patient a leave of absence; andlor

the discharge of the stare patient.

a written notice of its recommendation to the /tea{/ of t/ze  /zea/t/z

estabtisllment concerned.

47. APPLICATIONS FOR DISCHARGE OF STA TE PA TIENTS

(1) Any one of the following persons may apply to a High Court Judge for the

discharge of a state patient –

(a)

(b)

(c)

(d)

(e)

(0

the state patient

the official curator ail Iitem  or if appoi  nted the a(!ministrator;

the Iteall  of tile Ilealtll  establisltmenf  at which the state patient has been

admitted to;

the medical practitioner responsible for administering care, treatment and

reltabiiitation  services to a state patient;

a spouse, associate or the next of k in of a state patient; or

any other person authorised to act 011 behalf of the state patient.

(~) Subject to subsection (3), the application must set out or contain -

(a) the reasons for the application;

Creamer Media Pty Ltd +27 11 622 3744 polity@creamermedia.co.za www.polity.org.za



f STAATSKOERANT,  4 FEBRUARIE  2000 No. 2 0 8 4 8  5 1

(b) a report from a clinical psychologist if the state patient has been assessed

by such a person;

(c) in the case where the applicant is the offlcia/ curator ad /item or the

administrator, the application must contain a report containing a history of

the state patient’s menta[ health status and a prognosis concerning the

patient’s mental health  status from –

(i) the head of the relevant designated health  establishment at which the

state patient has been admitted; and

(ii) two mental health practitioners at least one of whom must be a

psychiatrist.

(d) in the case where the applicant is not an official curator ad [item or

administrator an indication of whether the current curators may have a

conflict of interest with the state patient and supply proof that a copy of the

application has been given to the curators concerned;

(e) in the case where the applicant is an associate or the person contemplated in

P@&;phld), the nature of the substantial or material interest or the nature

of the conflict;

(0 all information or reports relevant to the application that are in the

possession of the applicant; and

(g) if known, the details of an~’ prior application for the discharge of the state

patient.

(3) In the case where the appl  icant  is not the official curator ad [item or administrator,

the Registrar of the High Court must submit a copy of the application to the officia/

curator ad /item or if appointed the administrator concerned. The curator or

administrator as the case may be. must within 30 days of receipt of the application.

submit to the High Court judge concerned a written report which –

(a) must set out and contain a h isto~  of the state  patient’s mental health st(ttll.s

and a prognosis concerning the pat ient. s men/a/ hea/th sfatfis  fronl –

“$
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( i )

(ii)

(b) mus[

the head of the designated Izealtlt  estnblisllment  at which the state

pa~icnt  has been adm hted: and

tivo medical practitioners at least one of whom must be a

p~}clliatrist;  and

contain a report from a clinical psyc}lologist if the state patient has

been assessed by such a person;

(c) must indicate whether an application has been made for the discharge of the

state patient  concerned within a period of 12 months preceding the present

applicant and if so, indicate the status of that application; and

(d) must set out recommendations on whether the present application should be

granted and the basis for the recommendation.

(4) When considering an application made in terms of this section, the High Court

Judge –

(a) must establish whether an application for the discharge of the state patienl

concerned is pending or had been considered within a period of 12 months

preceding the present application, in which case, the present application

must be dismissed;

(b) must establish whether the current administrator has a conflict of interest

with the state patienr,  in which case request the Master of the High Court to

appoint another administrator to assist in the processing of the present

application: and

(c) may call for further information and assistance from the applicant, mental

health practitioner or a relevant curator. as may be necessary to process the

application.

(5) The administrator appointed in terms of subsection 4(b) -

(a) must adduce any available evidence relevant to the application:
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(b) must perform the functions and duties as required by the High Court Judge

concerned to process the application; and

(c) is entitled to be rem uncrated by the nf/tionfl/  department responsible for

justice in accordance with [he tariff and scale of benefits and allowances

determined for this purpose by the member of cabinet responsible for

Justice.

(6) Upon considering

patient –

the application, the High Court Judge may order that the state

(a) remain a state pfftien<

(b) be reclassified and be dealt with as a voluntary, assisted or invo/fmtary

mental Itealtll  core ltser in terms of Chapter V:

(c) be discharged unconditionally; or

(d) be discharged conditionally.

4s. CONDITIONAL DISCHARGE OF STATE PATIENTS, AMENDMENTS TO

CONDITIONS OR RE VOCA  TION OF CONDITIONAL DISCHARGE

(1) If the High Court Judge orders that the slate  patient be discharged conditionally as

contemplated in Section 47(6)(d),  the written order contemplated in that section,

must speci~ the terms and conditions of the discharge and the period of the

conditional discharge.

(~) In respect of the stare patients who have been conditionally discharged. the /Ie[Ic/ of

tile Ile(lltll  establishment at LL h ich the st(ite patient ii as admitted must -

(a) cause  the i r  ment[tl  lle(lltl~  st(ltlls  to be moni to red  a t  t ha t  Ite[lltll

establishment; or

(b) arrange for another Ilealtlz  establisljment  to monitor the state patient if the

conditional discharge requires that the state patient present him/herself  at

that Ile(lltli  estnbli.~llmctlt  for care, [rea[m ent or rellabilit[ltiotl.
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(3) The person conducting the monitoring must submit a written report to the /lead  of

i/le Itealtlt  esiablisltmenf  at which the s~ate  pat;ent was original ly adm itted  to –

(a) in accordance with any term and condition that may be applicable to the

conditional discharge;

(b) at least at the end of every six month period from the date of the conditional

discharge being ordered; and

(c) at the end of the conditional discharge period.

(4) If at the end of the conditional discharge period, the head of the /lea/t/z

estab/is/zments  concerned, is sat isfied that the state patient has material ly compl  ied

with the terms and conditions applicable to the discharge, and that the mental

/zea/j/~  sjatus of the state parient has  not deteriorated the head must –

(a) immediately unconditionally discharge the stajepajient;  and

(b) in writing accordingly inform the state patienj  and the Registrar of the

Court concerned.

(5) If upon considering any report submitted in terms of subsection (2), the head of the

Ilealtlz  establisl~ment  concerned has reason to believe that the state patient has not

materially complied with an~ term or condition applicable to the discharge, or that

the mental /1ealt/1  status of the state patient has deteriorated, the head may apply to

the Registrar or the High Court concerned for an order amending the conditions or

revoking the conditional discharge and forward a copy of this application to the

official curator ad Iitem.

(6) A state patient who has been discharged conditionally may at any time after six

months have elapsed from the date of the order and at intervals of no less than six

months thereafter, apply in the prescribe/ manner to the High Court concerned for

—

(a) an amendment of the conditions applicable to the discharge: or

(b) an unconditional discharge.
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(7) The application for the amendment of a conditional or an unconditional discharge,

must set out –

(a) the condition to be amended;

(b) the duration of the condition: and

(c) the reasons for the amendment or revoking the conditional discharge.

CHAPTER VII

P~SONERS WHO ARE MENTALL YILL

49. DESIGNATION OF HEALTH ESTABLISHMENTS FOR PRISONERS WHO ARE

MENTALLY ILL

The head of the nationa[ deportment must witlt  tile concurrence of the heads of the

provincial departments by regulation designate the Ilealtll  establisl~ments,  which may

admit, care for, treat and provide re}labilitation  services to menta!ly  il!prisoners.

50. ENQUIRY INTO THE HEAL TH MENTAL STA TUS OF A CONVICTED PRISONER

(1) 1 f it appears to the head of a prison. either through personal observation or by

means of information provided. that a prisoner may be menta//y i//, the head of the

prison must cause the mental  Itealtll  status of the prisoner to be enquired  into by –

(a) a psyclliatris~ or

(b) where a psyc/~iatrist  is not read i Iy avai Iable, by –

(i) a medical practitioner; and

(ii) a mental Itealtlt  care practitioner.

(~) Upon completion of the enquiry, the person(s) conducting the enquiry must submit

a written report to the head of the prison. The written report must specify -

t
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(a) the mental  Ilealttl  status  of the convicted prisoner: and

(b) a plan for the care, treatment and re/fabi/itation  of that prisoner,

52. CARE FOR, TREATMENT AND REHABILITATION

MENTAL ILLNESSES

OF PMSONERS  W I T H

If the person(s) conducting the enquiry referred to in section 50 finds that the menta/ i/fness

of the prisoner is of such a nature that the prisoner concerned could appropriately be cared

for, treated or re/zabi/iralefl  in the prison, the head of the prison must take the necessary

steps to ensure that the required levels of care, treatment and relzabi[itation  services are

provided to the prisoner concerned.

52. TRANSFER OF PRISONERS

HEAL TH ESTABLISHMENT

WHO ARE MENTALLY ILL TO A DESIGNA TED

If the person(s) conducting the enquiry referred to in section 50. finds that the menta/

illness of the convicted prisoner is of such a nature that the prisoner concerned ought to be

cared for and treated in a Izealtlz  estab[islrment  designated in terms of section 49, the head

of the prison must request a magistrate to cause a subsequent enquiry to be conducted into

the ntenta/  Ilea/t/l  status of the prisoner for purposes of establishing whether a transfer to a

Itealtil  establislzrnetzt  designated in terms of section 49 would be appropriate. This enquiry

must be conducted in accordance ~vith the procedure outlined in section 50.

53. MAGISTERIAL ENQUIRY CONCERNING TRANSFER TO DESIGNA TED HEALTH

ESTABLISHMENT

(1) When initiating the subsequent enquiry contemplated in section S2, the head of the

prison must forward to the magistrate a report c~~ntaining the written reports

referred to in Section 50 (2).

(~) UpoIl receipt of this report. the magistrate must commission two n?en/a/  /Jeu/t/l

core practitioners at least one of whom must be a psychiatrist, clitzical

psyc/lo/ogist  or a me(/ica/  practitioner with special training in mental health to
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enquire into the mental health  statns of the prisoner concerned and make

recommendations on whether the prisoner concerned should be transferred to a

henltlt  establishment designated in terms of $.&~3ri~@~

(3) If the menta[ hea[th  care practitioners recommend that –

(a) the prisoner should be cared for and treated in a health  establishment

designated in terms of ~~~j~~~~,  the magistrate must issue a written order

to the head of the prison to transfer the prisoner concerned to that hea/th

establishment in accordance with the procedure outlined in ~~{i~f$d:  or. . . . . . . . . . .

(b) the prisoner need not be cared for and treated in a health  establishment

designated in terms of ~~~~~~$,  but instead be cared for and treated in the

prison at which the convicted prisoner is located, the magistrate must issue

a written order to the head of the prison to take the necessary steps to

ensure that the required levels of care and treatment are provided to the

prisoner concerned.

S4. PROCEDURE TO T~NSFER

HEAL TH ESTABLISHMENT

MENTALLY ILL PNSONERS TO A DESIGNA TED

(1) When an order to transfer a mentally ill prisoner to a hea[th estob[ishrnent

designated in terms of =~~~~~ has been received by the head of the prison, the

head must forward a copy of the order to –

(a) the administrator if appointed; and

(b) the head of the national department together with a request that the

mentally ill prisoner be transferred to the health establishment designated

(2) As soon as it is practicable after receipt of the order, the head of the nationa/

department must -

(a) determine the health  estab[ishrnent  at which the mentally iii prisoner must

be transferred;
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(3)

(4)

(b) ensure that arran&ements are made to effect the transfer of the menta/!}l  i//

prisoner to the appropriate health e.~tabiishmenr  designated in terms of

section 49: and

(c) in writing convey the details of the transfer to the head of the prison and the

administrator, if appointed in respect of that prisoner.

Within two weeks of being notified of the transfer, the head of the prison must

cause the mentally ill prisoner to be transferred to the health estab[ishrnent

identified in the notice.

Whenever a transfer is effected in terms of this section, the head of the /lea/t/z

estab[ishrnent  receiving the mentally iilprisoner  is –

(a) deemed to be in lawful custody of the prisoner concerned only upon

receiving the prisoner concerned: and

(b) responsible for the safe custudy of the prisoner concerned.

55. TUNSFER OF MENTALL Y ILL

ESTABLISHMENTS

(1)

(2)

(3)

(4)

The head of the national

PRISONERS BETWEEN DESIGNA TED HEALTH

department may at any time transfer a mental~  ill

prisoner to another health establishment designated in terms of $$$~6n 49.

A transfer as contemplated in subsection (1) may only be done if it is necessary for

the care, treatment and rehabilitation of the menta[ly  il!prisoner.

Notwithstanding the nationa/ department’s determination as contemplated in

s6c~ofi,$~(~~ or a transfer effected in terms of that section, a relevant Menta/

Health Review Board may order the mentally ill prisoner to be transferred to
,..

another /zealth  establishment designated in terms of section 49 with maximum-

security facilities.

An order contemplated in subsection (3) may only be given –
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(5)

(6)

(7)

(8)

(a) if the menta//y i// prisoner has been or is likely to inflict harm to others;

and

(b) upon receipt of a written application from head of the hea[fh  estabfishmenr

at which the menta//y  i//prisoner is located setting out the facts on which

the request is based.

Upon issuing the order contemplated in ~, the MentaI Hea[th  Review

Board  concerned must forward a copy of the order concerned to the head of the

national department.

Within two weeks of receiving the order, the head of the national department must

(a) determine the health establishment at which the mental[y ill prisoner must

be transferred to; and

(b) ensure that necessary arrangements are made with the appropriate /lea/t/r

establishment or correctional facility  to effect the transfer as ordered.

The hekd of a health establishment concerned may with the concurrence of the

head of the health establishment with maximum security facilities may effect

transfer, pending the decision of the Mentaf Hea[th  Review Board if the conduct of

the menta//y illprisoner  has or is likely to give rise to an emergency,

Whenever a transfer is effected in terms of this section –

(a) the person or body ordering the transfer must in writing notify the relevant

head of the prison of the details of the transfer. within two weeks of the

transfer; and

(b) the head of the health establishment receiving the mentally i[lprisoner  is -

(i) deemed to be in lawful custody of the prisoner concerned only upon

receiving the prisoner concerned; and

(ii) is responsible for the safe custody of the prisoner concerned.

.
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56. PERIODIC REPORTS ON THE MENTAL HEALTH STA TUS OF MENTALL Y ILL

CONVICTED PUSONERS

(1) Every six months afier the date on which care, treatment and rehabtiitation  was

commenced on a mental~  ilf prisoner and wh i Ist the prisoner is mentn[ly  i[[, the

head of the relevant designated health  establishment must cause the mental hea[th

status of that mentally ill prisoner to be rev ie wed.

(2) The review must concern itself with –

(a) the mental healtil status of the mental[y  illprisone~  and

(b) making recommendations regarding –

(i) a plan for further care, treatment and rehabilitation for the mentally

illprisoner;  andlor

(ii) the merits of returning the mentally  ill prisoner to the prison  from

which the prisoner was initially transferred.

(3) A synopsis of the review must be –

(a) contained in a report; and

(b) submitted to the

(i) Mental  Health Review Board

(ii) the relevant magistrate;

(iii) the administrator, if appointed; and

(iv) the head of the relevant prison;

(4) Within one month after receipt of the report, the Mental  Health Review Board

must –

(a) consider the report including obtaining information from any relevant

person and make a recommendation regarding –

Creamer Media Pty Ltd +27 11 622 3744 polity@creamermedia.co.za www.polity.org.za



STAATSKOERANT,  4 FEBRUARIE  2000 No. 20848 61

(i) a plan for further care, treatment and rehabi/italion  for the menta/@

il[ prisoner; andlor

(ii) the return of that prisoner to the prison from which the prisoner was

initially transferred: and

(b) send a written notice of its recommendation to the menfa//y  i// prisoner or

the administrator if appointed, the head of the relevant designated Itealtlt

estab[isltment,  the head of the national department and the magistrate. The

notice must also provide the reasons for the recommendation.

57. RECOVERY OF MENTAL HEALTH SX4 TLIS  OF MEN~4LL  Y ILL PRISONERS

(1) If the Ilead  of a Ilealtlt  establishment has reason to be I ieve from personal

observation or from information obtained, that a menta//y  i// prisoner h a s

recovered from the menta/ illness to such an extent that the prisoner no longer

requires care and treatment or that the requisite care and treatment can

appropriately be given at a prison, the head mllst –

(a) compile an appropriate discharge report:

(b) return the prisoner to the prison from which the prisoner was initially

transferred; and

(c) inform the relevant magistrate of this fact in writing.

58. MENTALLY ILL PMSONERS  WHO ABSCOND FROM A DESIGNA TED

PSYCHIATRIC FACILITY OR DESIGNA TED HEALTH ESTABLISHMENT

(1) If a menta/ly ill prisoner has absconded, the head of the relevant designated or

designated Ilealtlt  establisltment  must by written notice -

(a) immediately inform the South African Police Service of this fact and

request them to locate and return the menta/!v ill prisoner to the /leaIt/l

establishment concerned:
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(b) inform the relevant magistrate and the head of the prison  from where the

mentalfy  if/prisoner was initially transferred of this fact in writing within

two weeks of having notified the South African Police Service.

(2) The South African Police Service is obliged to accede to the request for assistance

made in terms of this section.

(3) When requesting the assistance, the estimated level of dangerousness of the

mentally  i//prisoner must be conveyed to the member of the South African Police

Service providing the assistance.

59. EXPIR Y OF TE~ OF IMPMSONMENT

(1) Subject to the provisions of this section, mentaf~  ifl  prisoners must be released

from the prison or health  establkhrnent designated in terms of -~$~ at which

they are detained, upon the expiry  of their term of imprisonment.

(2) At least three months before the expiry  of the term of imprisonment, an application

may be made in accordance with the relevant provisions in_ to the head

of the relevant designated health  estabfishmenf  for the provision of assisted or

involuntary care and treatment, as the case may be, to the mentaffy  ill prisoner

concerned.

(3) At least one month before the expiry of the term of imprisonment, an application

may be made to a magistrate for the continued detention of a mentally ill prisoner

in the relevant designated health establishment pending the finalisation of the

application contemplated in ~. An application in terms of this

subsection may only be made in respect of a mentafly  ilf prisoner who was being

cared for and treated in the relevant designated heafth establishment.

.
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CHAPTER VIII

CARE AND ADMINIST~  TION OF PROPERTY OF THE MENTALL Y ILL

6 0 .  A P P O I N T  fiIENT O F  A N  ADMINISTW  TOR F O R  T H E  C A R E  A N D

ADMINISTRATION OF PROPERTY OF THE MENTALLY ILL

(1) An administrator  may be appointed for the care and administration of the proper{})

ofa mentally il/ person by the Master of the High Court upon -

(a) consideration by the Master of an application submitted in terms of sectiol]
.,.
6~I;  and

(b) consideration of a finding and recommendation by a High Court Judge

when conducting an enqui  V contemplated in section 62 that the menta[

/lea/t/z  st{ftns  of the person is of such a nature that the person is incapable of

managing his or her property and that an administrator be appointed in

respect of that person.

(2) An administrator may only be appointed in respect of the property of a mental~  i[l

person if the procedures set out in ~@ti~~$.6~&@~$~  have been complied with.

61. APPLICATION TO THE MASTER OF THE HIGH  COURT FOR THE

APPOINTMENT OF AN ADMINISTRA  TOR

(1) Any person over the age of 18 may apply to the Master of the High Court for the

appointment of an administrator for a mentally ill person.

(2) The application must be made under oath in writing and must –

(a) set out the relationship of the applicant to the person in respect of whom the

application is made and -

“’ 4

(i) if the applicant is not the spouse or next of kin of that person, the

reason why the spouse or next of kin have not brought the application;

and
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(b)

(c)

(d)

(e)

(0

(g)

(h)

(ii) if they are not available to make the application, what steps have been

taken to establish their whereabouts prior to making the application;

enclose all available mental health related medical certificates or reports

relevant to the person’s menta[ health  status and his or her incapability to

manage his or her prope~;

set out the grounds on which the applicant believes that the person is

incapable of managing his or her property:

state that within a period of seven days immediately preceding the

submission of the application, the applicant had been in the presence of the

person in respect of whom the application is made;

state an estimate of the value of the proper~  and the annual income of the

person in respect of whom the application is made, as at the time of

submitting the application;

attach proof that a copy of the application has been given to the person in

respect of whom the application is made;

provide the particulars and contact details of the person who would be most

suited to serve as an administrator for the person in respect of whom the

application is made; and

state the name and contact detai Is of the persons who may be able to

provide further information relating to the mental health status of the

person in respect to whom the application is made.

(3) Upon receiving the application and considering the allegations and facts contained

in the application, the Master of the High Court may -

(a) appoint an interim administrator pending the outcome of the appl icat ion;

(b) appoint an administrator if the estimated property value and annual income

of the person in respect of whom the application is made, is below the

prescribed amount.
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(4) Within 60 days of receiving the application, the Master of the High Court may

cause an investigation into the merits of the application to be conducted by a

magistrate or anY other person Within so days of being appointed to conduct the

investigation or such extended periods as may be granted by

person conducting the investigation -

(a) must veri~ all material allegations and facts contained

and call on the person in respect of whom the application is

her legal representative to respond to the application; and

the Master. The

in the application

made or his or

(b) may

(i)

(ii)

—

summon any person to appear before them to provide information and

documents relevant to the application; and

enquire into the financial standing of the person in respect of whom

the application is made: and

(c) must submit a report 011 their findings to the Master.

(5) Within two weeks of completing the investigations or considering the magistrates

report, the Master may –

(a)
... +:,. ; ,, ..,.-.., .

subject to SUbsW.QoRj$j~,~3)(b)  appoint an administrator;

(b) decline to appoint an adminis~ra~or:  or

(c) refer the matter for the consideration of a High Court Judge in chambers.

(6) If the Master decl ines to appoint an administrator or refuses to refer the application

for the consideration by a High Court Judge, the Master must

inform the applicant in writing of the reasons for the decision.

(7) In the event of the Master declining to appoint an administrator,

within one month of receiving the \vritten  notice referred to

by written notice

the applicant may

in subsection (6)

appeal against the Master’s decisio]l bj submitting a written notice of appeal to a

High Court Judge in chambers. setting out the grounds of the appeal. A copy (>f

this notice must also be submitted to the Master.
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(8) If the Master decides to refer the application for the consideration of a High Court

Judge, or the applicant appeals against the decision of the Master, the Master must,

within two weeks of receiving the notice of appeal or having taken the decision to

refer the application for consideration by the High Court Judge, submit to the High

Court Judge a copy of–

(a) the application;

(b) a written summary of his or her findings made pursuant to the investigation

or the written report of the magistrate as the case may be;

(c) the reasons for refusing the application or for referring the application to the

High Court Judge; and

(d) in the case of an appeal, the applicant’s notice of appeal.

(9) Within one month of receiving the relevant items, the High Court Judge must –

(i) consider the application or appeal as the case may be in the prescribed

manner, including providing the appellant, the applicant, the

independent ment(tl  ltealtll  practitioners and

establisizmenr  to make oral representations

application or appeal; and

the head of the ltea[tl~

on the merits of the

(ii) send a written notice of his or her decision to the applicant or

appel  Iant as the case may be, the head of the Izealtll  estnblislzment  and

head of the provincial ~lepartment  stating the reasons for the decision.

(10) The costs for conducting the investigation contemplated in ~‘ must be

paid out of the income derived from the property of the person concerned or the

property itself or if the Master or High Court Judge is of the view that the

application was frivolous or vexatious, out of the property of the applicant.
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62. RECOMMENDATION TO APPOINT ADMINISTRA  TOR BY HIGH  COURT JUDGE

IN THE COURSE OF CONDUCTING AN ENQUIRY IN TE~S OF THIS A CT OR

IN THE COURSE OF ANY LEGAL PROCEEDING

(1) If A High Court Judge, in the course of conducting an enquiry in terms of this Act

or in the course of any legal proceeding, has reason to believe that the person in

respect of whom an enquiry or legal proceeding is being held or conducted, may be

incapable of managing his or her property, may as part of that enquiry or

proceeding initiate an investigation into the mental health statm  of that person and

the capacity of that person to manage his or her property.

(2) When conducting the investigation, the High Court Judge may call for further

information and assistance from any relevant person as may be necessary for

purposes of establishing the ment(fl hea/th  status of the person concerned and the

capacity of that person to manage his or her proper~.

(3) If upon completing the investigation, the High Court Judge finds that the mental

/tea/t/z  statm  of the person concerned is of such a nature that the person is

incapable of managing his or her prope~, the Judge may recommend that an

administrator be appointed in respect of that person, and in writing, notifi  that

person and the Master’s office of the tinding  and recommendation and the reasons

for it.

(4) Within 60 days of being notified of the High Court Judge’s recommendation, the

Master must -

(a) cause an investigation to be conducted into the estimated value of the

property and annual income of the person concerned;

(b) cause an investigation to be conducted to determine who would be most

suited to serve as administr~ltor  for the person concerned; and

(c) appoint the administrator which could be himself or herself if the estimate

property value and annual income of the person concerned is below the

prescribed amount.

.
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63.

64.

(5) The costs for conducting the investigation contemplated in subsectiori  (4) must be

paid out of the income derived from the property of the person concerned or the

property itself.

COl\’FIMA  TION OF .4 PPOliVTMENT OF ADMINISTRA  TOR

The date on which the appointment of an admjnjs[ra[or  becomes effective is the date on

which the Master of the High Court signs the official notice of appointment.

POWERS, F U N C T I O N S  A N D  DUTIES O F  A D M I N I S T R A T O R S  A N D

MISCELLANEOUS PRO VISIONS REL.4  TING TO THE APPOINTMENT OF

ADMINISTRATORS

(1) Within 60 days of being appointed as administrator, the administrator must lodge

security with the Master in an amount to be determined by the Master except that

on good cause shown b> the administrator, the Master may -

(a) reduce the amount of security required; or

(b) dispense Ivith securitj

(~) [f at any stage Ithilst acting as

sequestration proceedings have

an administrator,

been commenced

(3)

the Master becomes aware that

against the administrator or is

Iikety to be instituted or if the Master has reason to believe it is in the best interest

of the person in respect of whom an administrator has been appointed, the Master

may –

(a) increase the amount  of security to be paid by an administrfltor,  or

(b) appoint a co-administrator, in which case all acts relating to the property of

the person concerned must be done with the consent of both administrators.

An administrator has the following powers and functions –

(a) to take care of and administer the property of the person concerned and

perform all acts incidental thereto: and
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(b) subject to any other law, carry on any business or undertaking of the person

concerned.

(4) The powers and functions of an administrator are subject to the following

limitations –

(a) an nflministrator  may not alienate or mortgage any immovable property of

the person concerned unless authorised to do so by a collrt  order or the

Master consents to this; and

(b) an administrator or his or her spouse. child, parent, partner, associate or

agent may not purchase or otherwise acquire any property of the person

concerned unless the Master consents to this or the purchase or acquisition

was authorised by writte[l  instrument made by the person concerned prior to

the appointment of the (lf/ministrator.

(5) Upon being appointed, an flflministr(ltion  must –

(a) pay all monies received on behalf of the person concerned into the hands of

the Master except –

(i) if the Master directs otherwise:

(ii) if a written instrument of the person made before the atlministrator

was appointed, authorises otherwise; or

(iii) for money required for the repayment of any debt, the payment of

expenses relating to the safe custody of the prope~ of the person

concerned, the maintenance or education of the person concerned or

his or her defendants, or to pay for the current expenditure of the

business or undellaking  of the person concerned.

(b) submit and update an ini entog of the proper~  of the person concerned in

the prescribefl  manner; and

(c) submit annual accounts of the property of the persons concerned in the

prescribe(l manner.
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65. TE~INA  TION OF ADMINISTRA TORSHIP

(1) The term of office of an administrator  in terms of this Act may only be terminated

(a) upon consideration of an application to this effect made by –

(i) the person in respect of whom an adminisfrafor  was appointed; or

(ii) the administrator.

(b) by the Master on his or her own initiative if-’

(2) The application contemplated in subs~qtjon  {l)[a)  must –

(a) be made in writing:

~b) be sent to the Master of the High Court; and

(c) contain the following –

(i) the grounds on which the application is based;

(ii) enclose ail medical certificates or reports issued subsequent to the

appointment of the curator bonis  and relevant to the mental l~ealtlt

status of the person concerned; and

(iii) state the estimated value of the proper~  of the person concerned at

the time of submitting the application.

(3) Upon receipt of the application, the Master must cause the application to be

processed in the following manner* -

(4) ‘

7 Instructions needed  eg. misconduct, sequestration. e[c,
8 Instructions needed.
9 Further provisions are needed  to deal \vith Sation 65(1~) instance ol. termination.
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CHAPTER IX

REGU~ TIONS

66. GENEUL PO WER TO ISSUE REGULA TIONS

(1) The lWinister  after consultation }V ith al I the relevant members of the E.recutive

Counci/ may issue regulations on the matters listed below –

(a)

(b)

(c)

(d)

(e)

(0

(g)

(h)

(i)

surgical procedures or medical or therapeutic treatment for mental health

care users as may be deemed appropriate;

the setting of quali~ standards and norms for care, treatment and

rehabilitation of mental health  care users;

the establishment of maximum security hospitals for mental health  care

users who are a danger to themselves and others;

the seclusion of menta/ health care users and use of mechanical means of

restraint;

the establishment of fac i! ities for state parients  and mentally ill prisoners;

the observation, detention care. treatment and rehabilitation of menta/

health care users referred to a health establishments by courts of law;

the establishment of child and adolescent facilities for the promotion of

their mental health status  and their admission, care, treatment and

rehabilitation at health establishments;

the discharge or leave of absence of mentai health  care users on their

recovery or on the application from spouses or associates:

the temporary or permanent remo~ al from or transfer of mental /tea/t/z care

users to a health estab/ishmen[ i[lcludin:  the utilisation of the South

African Police Services to assist in effecting a removal or transfer and the

conditions applicable to any remo~al  or tranjfer;

— —-—
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0)

(k)

(1)

(m)

(n)

(o)

the books and records which must be kept by a health  establishment in

respect of a mental he~~llh  c[ir(J  Llser  and the entries which must be made

therein, includitlg  tlleaccounts,  retllrns, repotis,  extracts, copies, statelnetlts,

notices, documents and information which must be sent to the Minister  or

organ of state;

the payment of maintenance costs and expenses incurred in connection with

the transfer, detention, care. treatment and rehabilitation and maintenance

of any mental health care ttser in hea[th establishments administered

under the auspices of an organ of state:

licensing of health  establishments providing mental health care, treatment

and rehabilitation services and conditions attending to such licences;

matters concerning the powers, functions, guidelines for exercising these

powers and functions and reporting obligations of a Mental  Hea/th Review

Boare

the care, treatment and rehabilitation of mental health care llsers  with

infectious or communicable diseases; and

any other matter necessary or expedient to achieving the purpose of this

Act.

67. CONTENT OF REGULA TIONS

(1) A regulation issued in terms of this Act  may -

(a) confer a power or duty on any person, body or public authority;

(b) contain conditions and provide for exemptions; and

(c) be made in respect of -

(i) different parts of the Republic: or

(ii) different categories of persons.
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(2) In any

may -

(a)

(b)

regulation issued in terms of //tis Ac(. the Minister, as the case may be,

designate as authoritative any published methodology, procedure, practice

or standard that is generally recognised as authoritative within the relevant

profession; and

require any person or body to comply with that designated methodology,

procedure, practice or standard.

68. PROCEDURE FOR ISSUING REGULATIONS

(1) The Minister must comply with the following procedures when intending to issue

or amend regulations in terms of t/~is Act  -

(a) the intention to issue the regulation must be announced by notice in the

Gazette and other appropriate means of communication.

(b) the notice must speci~  -

(i) that a draft regulation has been developed for comment; and

(ii) where a copy of the drafi regulation may be obtained.

(c) the period for comment must be at least 30 days.

(d) at any time before issuing the regulation, discussions or consultations in any

form may be held with any relevant interest group.

(e) the comments received must be considered before issuing the regulations.

(2) When intending to issue or amend any other regulation, the Minister may hold

discussions and consultations with any relevant interest group.

(3) The provisions ofsubs~tion  (1) and (2) do not apply in respect of

(a) any regulation which the public interest requires to be made without delay;

and

.

‘f

Creamer Media Pty Ltd +27 11 622 3744 polity@creamermedia.co.za www.polity.org.za



.

r. ,

7 4  No. 20~8 GOVERNMENT, GAZETTE, 4 FEBRUARY 2000

(4)

(5)

(6)

(7)

(b) an amendment to correct a textual error.

Any regulation affecting state revenue or expenditure may be made only wit/z f/te

concurrence o~the member of the Cabinet responsible for Finance.

Any regulation affecting the South African Police Services may be made only wit/t

t/te concurrence of the member of Cabinet responsible for safety and security.

Any regulation affecting the terms and conditions of a person employed by the

national department, a provincial department or a district health authority, or any

Iabour relations ma~er, may be made only with t/ze  concurrence o~the  member of

the Cabinet responsible for the Public Service and Administration.

Any regulation relating to the appointment of an administrator including the

threshold amounts for the appointment of the Master as administrator and the

terms of these appointments as set out in t/tis Act, may be made only with the

concurrence of the member of Cabinet responsible for Justice.

69. CONDITIONS AND EXEMPTIONS CONTAINED IN REGULA TIONS

(1) At any time and with respect to any institution, person, body, or organisation, the

Minister, as the case may be, by notice in the Gazette, sent by post, or hand

delivered, may -

(a) impose, vary or withdraw any condition contemplated in a regulation; or

(b) grant, vary or withdraw an exemption contemplated in a regulation.

(2) The Minister, as the case may be, may not vary or withdraw a condition or

exemption issued in terms of s~biectiori,.[l) unless the person or body to whom it

applies has made a representation to them in connection with it.

70. RESTRICTIONS AND PROHIBITIONS CONFERRED IN REGULA TIONS

(1) If a regulation creates a restriction or prohibition, to the extent that the public

health is not prejudiced, the restriction or prohibition must -

Creamer Media Pty Ltd +27 11 622 3744 polity@creamermedia.co.za www.polity.org.za



-,-,  ”-.,_,r?..,,,
STAATSKOERANT,  4 FEBRUARI  E 2000 No. 2 0 8 4 8  7 5

(a) be in proportion to the object pursued by that regulation; and

(b) limit the conduct of business, and the movement of persons and goods, as

I ittle as is reasonably possible.

(~) If failure to comply with a restriction or prohibition in terms of any regulation is an

offence  for which a person may be subject to criminal liabili~,  that regulation mllst

provide that, to the extent practicable, before being subject to criminal liability, the

affected person must be given notice of the offence and an opportunity to comply

with the regulations.

CHAPTER X

GENERAL PROVISIONS

71. OFFENCES & PENAL TIES

(1) It is an offence  to -

(a)

(b)

(c)

(d)

(e)

misrepresent a material fact in any application, report, record, certificate

made or issued in terms of this Act

make a false entry in any application, report, record or certificate made,

issued or kept in terms of ih~s Act;

obstruct or hinder  persons exercising a power or function in terms of this

Act;

exploit, physically or otherwise abuse, neglect or degradingly treat a mental

health care user or permit a user to be treated in this manner;

assist or incite mentfll  health cftre users to abscond from a health

establishment at which they have been admitted or detained in terms of this

Act; or

“J,.
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(0 assist or incite menta/ Aea/t/t  care users  not to comply with any care,

treatment or relzabilitation  plan or terms of a leave of absence or

conditional discharge granted in terms of I//is  Act.

(~) Any person found guil~  of haiing  committed an offence  in terms of this section

will be liable on conviction to a fine not exceeding R5 000 or to imprisonment not

exceeding six months or both.

72. ESTABLISHMENT OF AD VISOR Y OR TECHNICAL COMMITTEES

(1) The Minister  may, appoint any advisory or technical committees for purposes of

achieving the objectives of t/Jis  Act.

(2) When appointing an advisory or technical committee, the Minister, by regulation,

may determine -

(a) its composition, functions, and working procedure;

(b) the terms, conditions, remuneration and allowances applicable to its

members; and

(c) any other incidental matters relating to it.

73. ASSIGNMENTAND DELEGA TION OF PO WERS

(1) Subject to section 15 of the Exchequer Act, 1975 (Act No 66 of 1975),

(a) The Minister, in writing, may delegate any power conferred on the Minister

by tlzis  Act or any other Act -

(i) any person in the employ of the State; or

(ii) any board or body established in terms of tizis  Act; and
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(b) the relevant member of the Executive Council, in writing, may delegate

any power conferred on that member by this Acf or by, the Minis/er, in

terms of t/zis  Act, to any person or body mentioned in subs&tion  a(i) or (ii).
.,. . :

(2) Any person or body to whom a power is delegated in terms of subsection (1) may

exercise that power subject to the direction of the Minister, or relevant member of

tlte Executive Council, who delegated that power.

(3) At any time, the Minister or relevant member of the Executive Council may -

(a) withdraw a delegation made in terms of SUtiS~60.~~1  ); and

(b) withdraw or amend any decision made by a person or body in terms of a

delegated power contemplated in subs~tioh  (}).

(4) Until it is withdrawn or amended, any decision made by a person or body in terms

of a delegated power contemplated in &wti6~(ll  is deemed to have been made

by the Minister or relevant member of tile Executive Council, as the case may be.

(5) Any right or privilege acquired, or any obligation or liability incurred, as a result of

a decision in terms of a delegated power contemplated in subsection ( 1 ) cannot be

affected by any subsequent withdrawal or amendment of that decision.

74. LIMITATION OF LHBILITY

(1) A legal proceeding against a body or person in respect of any act or omission in

terms of t/lis Act, may be instituted only within 12 months of the earlier of-

(a) the date the claimant became aware of that act or omission: and

(b) the date the claimant might reasonably be expected to have become aware

of that act or omission.

.

(~) At least one month before instituting legal proceedings contemplated in subsection

( I). a claimant must serve written notice of intention to institute proceedings on -

(a) the Minister,
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(3)

(4)

(5)

(b) the relevant  member of tile E.vecutive C~~uncii  in the province in which the

cause of action arose; or

(c) the defendant concerned.

Notice in terms of subsection (2) to the Minister or a Member of the Executive

Council is deemed  to be notice to the defendant concerned.

If the Minister, or a relevant Member of then Executive Council, is the defendant

or respondent in any proceedings contemplated in subs~tion’  ~1 ), any process by

which those proceedings are initiated may be served on the Minister or member of

Executive Council, as the case may be.

A court may dispense with the requirements of sib5ections (1) or (2) if the

interests ofjustice  require.

75. RESTRICTION OF LIABILITY

(1) The State Liability Act 1957 (Act No 20 of 1957) applies, with the changes

required by context, to each body established in terms of tizis  Act, but a reference in

that Act to “the Minister of the Department concerned” must be inte~reted  as

referring to the Chairperson or head oftl]e relevant body.

(2) No member of staff. person or contractor of a body listed in subsection (1) is liable

for any report, finding, point of view, or recommendation that is given in good faith

and submitted to the Minis~er,  Parliament or published generally in terms of titis

Act, except insofar as that report or publication -

(a) discloses any fact which, in terms of tilis At/, it is an offence  to disclose;

(b) violates a men(ftli~  iiipris~)ner’s  right  to confidentiality in terms of tijis Act:

or

(c) permits the identification of a person in any way contrary to titis Act.
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76. REPEAL OF LA WS AND TRANSITIONAL ARRANGEMENTS

(1) The laws mentioned in Wm~~llo are repealed to the extent indicated in this

Schedule.

(2) The repeal of those laws does not effect any transitional arrangement contained in

schedGIe’2’‘ .

(3) The transitional arrangements in

substantive provisions of f/lis  Act.

77. STATE BOUND

Tltis  Act binds the State.

10 To be drafted at the end of the drafting process.
I I To he drafted at the end of the drafting process.

Schedule. -2 must be read and applied as
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