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1. PREFACE

ol

1.2.

1.3

These guidelines have been prepared in terms of section 79(1) of the Competition Act No.
89 of 1998 (as amended) (“the Act”) which provides that th Competition Commission
("Commission”) may prepare guidelines to indicate its polic

‘approach on any matter

falling within its jurisdiction in terms of the Act.

These guidelines seek to provide guidance on th
mergers by indicating the approach that the
information that the Commission may requ
terms of section 12A(3) of the Act. |

The Commission recognizes that.
case and, as a result, these g
Commission from exercising its
factors not indicated in thi
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2. DEFINITIONS

The following terms are applicable to these guidelines —

2.1. "Acquiring Firm” means an acquiring firm as defined in sectio ':”’iﬁ )i} of the Act;

2.2. "Act” means the Competition Act No. 89 of 1998, as am
2.3. “Commission” means the Competition Commission;
2.4. “"CAC” means Competition Appeal Court:

2.5. “Negative competition finding” means a
substantial prevention or lessenti
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3. INTRODUCTION

3.1. inthe preamble fo the Act, # is recognized that the South African economy must be open
fo greater ownership by a greater number of Scuth Africans and that an efficient,

competitive economic environment, balancing the interests of workers, owners and

3.2.
Act to consider both the impact that a proposed nrerger will on competition in a

relevant market and whether a proposed m ¢ justified on public

3.3.

3.4,

erest considerations, there is still a

uested. The Commission may also not be able to take an
bsence of such required information.’

' Para 103 of 8B Investment Company (Pty) Lid and Adcock Ingram Holdings (Pty) Ltd (Case:18713)
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4. OBJECTIVES

4.1. These guidelines seek to provide guidance regarding the Commission’s analysis of
mergers by indicating the approach the Commission is likely to follow and the types of
information that the Commission may require when evaIuatmg the public interest
considerations in terms of section 12A(3) of the Act.

5. LEGISLATIVE FRAMEWORK

5.1. These guidelines have been prepared in te
that:

~guidelines to indicate the

Section 12A of e.Act, sets out the manner in which the Commission is required to
consider a proposed merger.

‘(1) Whenever required fo consider a merger, the Competition Commission or
Competition Tribunal must initially determine whether or not the merger is likely fo

“+
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substantially prevent or lessen competition, by assessing the factors set out in
subsection (2}, and —

(a} If it appears that the merger is likely to substantially prevent or lessen compestition,
then determing —

(i} Whether or not the merger is likely to result in an "'chnoiogica!, efficiency or

in, and off-set, the effects of

other pro-competitive gain which will be greate

any prevention or lessening of competition
from the merger, and would not likely be

Sect;on 1 ZAfS) of the Act.

5.5. With respect to the public interest enquiry itself, there are two lines of enquiry that follow
from the above. In the first line of enquiry, following from a negative competition finding,

the Commission must determine whether there are any substantial positive public interest

<
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grounds that could justify the approval of the anti-competitive merger. This means that the
Commission could approve an anti-competitive merger if there are substantial merger
specific positive public interest grounds that justify the approval of the merger. This
requires a balancing of competition and public interest issues and is dealt with on a case

by case basis.

56. In the second line of enquiry, following from a p competition finding, the
Commission is required to consider whether the mer

L

any substantial negative

public interest effects. in this case, the Commiﬁ:dﬁ may

Commission 15 likely to require relating to each of the above public interest

considerations is discussed below.
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6. GENERAL APPROACH TO ASSESSING PUBLIC INTEREST PROVISIONS

6.1. The Commission in general will adopt the following steps when analysing each of the
above public interest provisions:;

8.1.1. determine the likely sffect of the merger on the listed public interest grounds;

6.1.2. determine whether such effect, if any, is merger spe
specific effect is a public interest effect that is causa

Merger specific or merger
ted to, or results or arises
from, the merger. .

6.1.3.

6.1.4.

second line of enquiry can be
with or without conditions; and

6.1.5. consider possible

6.2. In applying &
enquiry will ge

be given the nity to substantiate the substantial positive effects on public interest.

2 gection 12A 1{b) of the Act.
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6.4.

6.5.

In the second line of enquiry following from a positive competition finding, the
Commission will determine what the public interest effects are. If the public interest
effects are positive, then the enquiry will stop. The Commission is likely to approve such
a merger without conditions.

Foliowing from a positive competition finding and if th ':_biic interest effects are
negative, the Commission will proceed to determine whether these are merger specific

and substantial. if such effects are merger specific tantial, the merging parties

will be given an opportunity to provide arg
substantial negative public interest effects
the merger. Where the arguments do ne
approval of the merger, the Commission

the merger depending on the substantiality of the pi interest effects.

&
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7. THE EFFECT ON A PARTICULAR INDUSTRIAL SECTOR OR REGION

7.1.  in general, when assessing the likely effect of a merger on a particular industrial sector
or region, the Commission will consider the entire value chain within the relevant sector

or region.

7.2. As a general approach, when assessing the impact ¢
industrial sector or region, the Commission will perform.

merger on a particular
following analysis:

Step 1:  determine the likely effect of the merger on the lﬁ%{iai sector or region;

e likely negative effect in the second line of
may lead to the approval of the merger, with

7.2.1.
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7.21.1.  in this regard, the Commission may consider inter afia the following:

a. impact on local production or manufacturing, for example, closure of existing local
production facilities or opening of new production facilities and/or substitution of
locally produced goods with imports.

b. impact on local or regional supply chains, includi 'fermination of supply or

development of local supply chains.

c. Impact on important social projects, and ugh
upliftment of the region or sector.

d. impact on local resources or input
the movement or diversion of Ic
creation of opportunities to beneficia

e. impact on regional sustainabi

on the industrial sector or region is specific

y whether the effect is merger specific, the Commission will
e effect is causally related to, or results or arises from, the

7.2.3. Step i hether the likely effect on the industrial sector or region is

7.2.3.1. When ing the substantiality of the effect on a particular industrial sector or
region, the Commission will in general consider the following factors:

a. the importance and strategic nature of the relevant products to the sector or
region, and of the sector or region to the broader economy.

it
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b.  the importance to a sector or region of social projects and upliftment programs
undertaken by the firms;

c. the extent of the consequences on the sector and related sectors in the entire
vaiue chain;

d.  whether the sector in question involves or influences any constitutionally
entrenched rights;

e. whether the merger impedes or contribute ds any public policy goals

that are relevant to that sector or region; andfor

ontinued livelihood and sustainability;
ideration is one where the goods or services
or influence constitutionally entrenched rights; and

7.24. Step 4. C
line of engu | arguments for the justification of negative public interest effects in the
second line of enquiry which may result in the approval of the merger, with or without

conditions.
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7.2.4.1. The Commission will provide an opportunity fo the merging parties {o substantiate
positive effects to justify the approval of a merger given the substantial negative
effects arising from the merger on an industrial sector or region.

7.24.2. The Commission may consider any public interest argurfient in justification of the
substantial negative effect arising as a result of the merger on an industrial sector or

region.

7.2.4.3. Types of arguments that the Commission raay consider in justiying the approval of
specific investment and/or job creation in

the merger include, inter alia, merge
another sector or region.

7.2.5. Step 5: Determining the appropfiate remedy to :rss any likely negative effect on the

industrial sector region

The Commission

7.2.5.1.

r expanding local production facilities:
1 {o continue supply to local producers, and/or
on to continue sourcing from local suppliers.

12
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8. THE EFFECT ON EMPLOYMENT

8.1. As a general approach, when assessing the likely impact of a merger on employment, the
Commission will perform the following analysis:

Step 1. determine the likely effect of the merger on employm

Step 2:

Step 3:

Step 4

in the second line of &

the merger, with or with

Step 5:

8.1.1. on employment

tare all proposed retrenchments, irrespective
ey contend that these are due fo the merger or due to

_In determining the effect on employment, the Commission’s primary
eration will be the direct effect on employment within the merging

® Para 109-110 of BB Investment Company (Pty) Ltd and Adcock Ingram Holdings (Pty) Ltd (case:1871 3}

e
L3
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8.1.1.3. in determining this effect, the Commission will consider, inter alia, the
overall nature of the transaction, including the extent of overlap and
duplication in the merging parties’ activities, the rationale of the transaction,
and the intention of the parties relating to employment and the target
business, and any plans to create further employment opportunities within
the merged entity.

8.1.1.4. As a secondary consideration, the Co
indirect effect of the merger
particular industrial sector or

8.1.1.5. In assessing this effect, the Co ion will consider whether the merger
ost-merger due to, infer alia, job

ies declared by the merging parties fo arise from the merger, as

er specific.

8.1.2.2. sommission will assess the merger specificity of refrenchments when
g parties claim that retrenchments are not merger related or when

parties are relying on this argument to approve an anti-competitive merger.

8.1.2.3. Where retrenchment proceedings by the Target Firm or Transferred Firm or
the Acquiring Firms are proposed or initiated in ferms of the Labour
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Relations Act 86 of 1995, shortly before the proposed merger is notified, or
are to be proposed or initiated shortly after the merger approval date, the
merging parties should inform the Commission of such retrenchments.*

8.1.24. For purposes of the previous paragraph, the Commission wiil generally
consider an appropriate pre-merger period t e time from the initiation
of merger discussions to the date of filin

an appropriate post-merger

* Walmart Stores Inc. and Massmart Holdings Limited 110/CAC/Jul11 and 111/CAC/Jul11

s
on
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a. the number of employees that are likely to be affected relative to the
affected workforce;

b. the affected employees’ skill levels. The Commission will consider
information on the affected employees’ qualification, experience, job grade,
job description and position within the organization in determining the skill

level.
c.  the likefihood of the employees being ab tain alternative employment

in the short term considering various fac

Is experiencing a trend of
_ : @ mature or declining sector; and
erging sector which would suggest future
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8.3.1.3. Following from the first line of enquiry, the Commission will consider as
substantial a large number of job opportunities created for unskilled or semi-
skilled empioyees in particular markets or sectors vulnerable to job losses.

lly, the Commission will
» and/or where the affected
oyees, and/or where there

8.3.1.4. Following from the second line of enquiry, gene:

consider as substantial, a large number of Job §__x
class is comprised of unskilled and semi-skilje:

are no short term prospects of re-empio_y ent %or a large. portion of the affected

class.

8.1.4. Step 4: Considering possible arguments f the appmval_.:é the merger

ity to the merging parties to
uments to justify the substantial

s Mefmpoman Holdings and Momentum Group Limited {41/L.M/Jul 10}, paragraph 69.
® Metropolitan Holdings and Momentum Group Limited (41/LM/Jul 10}, paragraph 69 -72, .
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c.  whether the merging parties have provided full and complete information fo the
Commission and sufficient information to the employees to enable them to
consult fully on all issues.”

8.1.4.3. The parties will need to meet all three requirements for the Commission to

accept their submissions as justifying the negative affe rising from the merger.

8.1.4.4.

S

efence in terms of Schedule 4.13 of

retrenchment, this sheuld not be arbitrary, random or a guess estimate.”” A

" BB Investment Cor\np (Ply) Lid and Adcock Ingram Holdings (Pty) Lid (Case: 18713), paragraph

107-110.
® Metropolitan Holdings and Momentum Group Limited (41/LM/Jul 10), paragraph 77.
® Metropolitan Holdings Limited and Momentum Group Limited (41/LM/Jul10)

'® Metropolitan Holdings Limited and Momentum Group Limited (41/LM/AJul0)

18
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simple task of comparing the parties list of employees or making assumptions on
the likely job losses will not suffice.

8.1.4.6. Failure to show that a rational process has been followed in determining the likely
effect on employment will generally result in the Commission making an adverse
finding.

8.1.5. Step 5: Determining the appropriate remedy -2€_a.--:-addre _the identified effect on

employment

employees in order to improve their

; ,_éfhployment within a short period of time:
ce on applying for alternative employment;
fo re-employ or give preference to affected employees
ome available; and

creating jobs as proposed by the merging parties.

19
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9. THE ABILITY OF SMALL BUSINESSES, OR FIRMS CONTROLLED OR OWNED
BY HISTORICALLY DISADVANTAGED PERSONS, TO BECOME COMPETITIVE

8.1. in general, when assessing the likely effect on the ability of small businesses (“SMEs”)

or firms controlled by historically disadvantaged persons (“HDIs") to become competitive,

the Commission will follow the approach below:

Step 1. determine the likely effect on the abili
competitive;

. In analyzing this provision, the Commission will determine whether the merger
has an impact on any of the following factors that may have an impact on the
ability of SMEs and HDIs to compete, among others:

20
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a.  Entry conditions or expansion opportunities within a market including raising or
lowering barriers to entry or expansion;

b.  prevents or grants access to key inputs; pricing and supply conditions with
respect to volume, discounts, quality, and services that are defensible having

regard to prevailing market circumstances:

c.  denies or grants access to suppliers;
prevents or allows training, skills upliftme elopment in the industry;
and

e.  denies or grants access to funding for

9.1.2. Step 2: Determining whether any effect o
merger specific

89.1.21.  In analyzing this pro

whether the

b. whether::'suéh impediment limits the growth and expansion of SMEs and HDIs
and their participation in the relevant market or adjacent markets or their ability to
compete allows them to expand in the relevant market or adjacent markets.

(o whether the effect has an impact on other public interest factors such as
employment and the industrial/sector or region.

[
=t
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8.1.32. Where a merger has the effect of restricting or promoting dynamic
competition by significantly impeding or allowing the development
and expansion of SMEs and HDIs that exert a competitive
constraint in relevant markets, and where the merger significantly

SMEs and HDIs in adjacent

impedes or promotes the expansion ¢

markets and/or resulting in oth ublic interest concerns or

@“”{_ : or to submit arguments to justify

. arising from the merger on the

>ntations made In respect of the negative
ion will consider whether there is any public

9.1.5. Step 5: Dete the appropriate remedy to address the identified negative effect
on the ability of SMEs and HDIs to become competitive

8.1.5.1.  The Commission will consider the appropriate remedy on a case by
case basis. These could include, among others, the following:

22

This gazette is also available free online at www.gpwonline.co.za




28 No. 39560 GOVERNMENT GAZETTE, 22 DECEMBER 2015

a. establishing a supplier development fund for technical and financial support
and assistance of SMEs and HDIs;

b. establishing skills development and training programs; and/or

c. obliging parties to continue access and supply.

23
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10. THE ABILITY OF NATIONAL INDUSTRIES TO COMPETE IN INTERNATIONAL
MARKETS

10.1. As a general approach, when assessing arguments in support of this position, the
Commission will follow this process:

of national industries o

Step 1. determine the likely effect of the merger on the
compete in international markets;

Step 2: determine whether the likely effect on the ability ational industries to

compete is merger specific;

Step 3: determine whether the likely
compete is substantial;

Step 4@ In the first line of enc

effects o justify the _determine whether a likely
negative effect inthe s

the apgr j conditions; and

ity can be justified which may lead to

ress the substantial negative public interest
dustries to compete in international markets.

dustries {o compete in infernational markets, the Commission will
“consider the following factors, amongst others:

a. the nature/structure of the indusitry and the market dynamics within the

industry.
b. the nature and size of the firm relative to the domestic economy and other

world producers;

24

This gazette is also available free online at www.gpwonline.co.za




30 No. 39560 GOVERNMENT GAZETTE, 22 DECEMBER 2015

c. whether a change in productive capacily is required in order for the merged
firm to compete globally against other firms;
the policy considerations that are relevant {o the sector; and

e. the strategy of the merging firms in relation to international competition.

10.1.2.1. ability of national
Commission will
consider the extent

would be able fo cd

c. the refative structure and size of the national industry or sector by international
standards;

d. the extent of the consequences on the sector should the national industry's
ability to compete in international market/s be hindered; and

25
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e. whether the merger impedes on any related public policy goals and relevant
industrial policies in relation to the national industry in question.

10.1.4. Step 4: In the first line of enquiry referred to above, substantiate on the likely positive
effects to justify the approval of the merger or determine sther a likely negative effect
in the second fine of enquiry can be justified which n%

sad to the approval of the

merger, with or without conditions.

10.1.4.1. Where the ability of n | industries to com

markets will result

2 in international

i
positive economic effects/bent

back to the domestic
consider

dress the substantial negative public interest
ational industries to compete in international markets.

blic interest) expected to arise from the merger cutweigh the
egative competition effects, or where the merger raises
substantial negative effects on the ability of national industries to
compete in international markets, the Commission may consider
imposing conditions to ensure that the positive outcome from the
merger flows back to the domestic economy or that negative effects
do not prevent firms from competing internationally.

26
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10.1.5.2. The Commission may consider the following remedies, among

others:

obliging merging parties to invest within a specified time period;

obligation to create jobs;
obligation to introduce new products and
training, re-skilling or skifis upliftment gr

N
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11. DISCRETION

The above guidelines present the general methodology that the Commission will follow
in assessing public interest issues in merger analysis. Notwithstanding the above, this
will not fetter the discretion of the Commission to consider other factors on a case-by-

case basis should a need arise.

12. EFFECTIVE DATE AND AMENDMENTS

These guidelines become effective on
and may be amended by the Commission

28
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