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IN THE LABOUR COURT OF SOUTH AFRICA

HELD AT JOHANNESBURG
CASE NUMBER: J564/21

In the matter between:

ARBEIDSHOF

PRIVAATSAK/PRIVATE BAG X355
86 JUTA STREET, ARBOUR SQUARE, BLD

UNITED NATIONAL TRANSPORT UNIO% 2 05 27 Applicant
OBO MEMBERS )

BRAAMFONTEIN 2017

__LABOUR CGURT

and
PASSENGER RAIL AGENCY OF SOUTH AFRICA Respondent

NOTICE OF MOTION

TAKE NOTICE that application will be made on behalf of the Applicant on Tuesday,
8 June 2021 at 10h00 at the Labour Court (Johannesburg) or so soon thereafter as
the matter may be heard for an order in the following terms:

1. ORDERING that the rules of this Honourable Court relating to notice, time
periods and service are dispensed with and this application is heard as an
urgent application.

2. DECLARING that the 2020 — 2023 Wage Agreement (“the Wage Agreement”)
(attached to the Founding Affidavit as annexure ‘NH1") is:

2.1 a collective agreement, as defined in section 213 of the Labour

Relations Act 66 of 1995 as amended (“the LIRA"); FRASA
LEGAL DEPARTMENT

2.2 valid and binding on the Respondent.

Fluxmans
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3. DIRECTING the Respondent to give effect to its obligations in terms of the
Wage Agreement, and in particular:

3.1 by implementing the wage increase as contained in paragraph 2 of the
Wage Agreement, within 10 days of this Order: and

3.2 by paying the retrospective portion of the wage increase, which applies
with effect from 1 April 2021, within 10 days of this Order.

4. In the alternative to prayer 3 above:

4.1 ORDERING the Respondent to pay each of the Applicant's members
who fall within the “bargaining unit”, as per clause 2.1 of the Wage
Agreement, the agreed wage increases due in terms of the Wage
Agreement, within 10 days of this Order.

5. Ordering the Respondent to pay the costs of this application, including the

costs of counsel.

6. Further or alternative relief.

TAKE NOTICE FURTHER that the affidavit of CORNELIUS HAASBROEK and
annexures thereto will be used in support of this application.

TAKE NOTICE FURTHER that if the Respondent intends opposing this application, it
must serve and file its notice of intention to oppose and answering affidavit (if any) by
no later than 14h00 on Thursday 3 June 2021, failing which this application may be
heard in the Respondent’s absence.

Fluxmans
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TAKE NOTICE FURTHER that the Applicants have appointed Fluxmans Incorporated,
at the address stated below, as its attorneys of record at which address, email and fax

it will accept service of all process in this application.

KINDLY ENROL THIS MATTER FOR HEARING ACCORDINGLY.

P’

Al

Dated at JOHANNESBURG on this the - X" day of MAY 2021.

F/Iil;(MANS INC.

Applicant's Attorneys

30 Jellicoe Avenue, Rosebank
Johannesburg, 2196

Private Bag X41, Saxonwold, 2132
Tel: (011) 328 1823

Fax: (011) 880 2261

E-mail: bmarques@Fluxmans.com;

and dmer@fluxmans.com
Ref: D Mer / B Marques / 00145794

TO:
THE REGISTRAR OF THE LABOUR COURT
JOHANNESBURG
FILING BY HAND
. ——
. PRASA |
AND TO: LEGAL DEPARTMENT |

PASSENGER RAIL AGENCY OF SOUTH AFRICA
The Respondent
Umjantshi House

Fluxmans
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30 Wolmarans Street

Braamfontein, Johannesburg

Tel: (012) 748 7000

E-mail: tandeka.mabija@prasa.com; dleroux@prasa.com
FOR ATTENTION: MS TANDEKA MABITJA

SERVICE BY EMAIL & BY HAND

Fhixmans
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IN THE LABOUR COURT OF SOUTH AFRICA
HELD AT JOHANNESBURG

CASE NUMBER: J564/21

In the matter between:

ARBEIDSHOF

PRIVAATSA
86 JUTA STREH‘I‘T:WATE BAG x52

UNITED NATIONAL TRANSPORT UNIO BOUR SQUARE, L0 Applicant
OBO MEMBERS 2021 -05- 27

BRAAMFONTE|N 2017
and LABOUR co
PASSENGER RAIL AGENCY OF SOUTH AFRICA Respondent

FOUNDING AFFIDAVIT
i, the undersigned,
CORNELIUS HAASBROEK

do hereby make oath and state as follows:

1. I am an adult male Deputy General Secretary of the Applicant. | am duly
authorised to depose to this founding affidavit and to launch this urgent
application on behalf of the Applicant. ”

2. The facts contained in this founding affidavit are true and correct and, save

where otherwise stated or where the converse appears from the context,

within my personal knowledge.

Ty



260521 - 4201323_1

3. PARTIES

3.1

3.2

3.3

The Applicant is the UNITED NATIONAL. TRANSPORT UNION
(“UNTU"), a trade union registered in accordance with the provisions of
section 95 and 96 of the Labour Relations Act 66 of 1995 as amended
(“the LRA"), with its head office situated at UNTU House, 182 Louis
Botha Avenue, Houghton Estate.

UNTU brings this application on behalf of its members who are
employed by the Respondent in the below-mentioned bargaining unit,
on its own behalf, and in the interests of its members generally.

The Respondent is the PASSENGER RAIL AGENCY OF SOUTH
AFRICA (“PRASA"), a state-owned rail and transport utility established
in terms of section 2 of the Legal Succession to the South African
Transport Services Act 9 of 1989 (“the SATS Act’), with its principal
place of business at Umjantshi House, 30 Wolmarans Street,
Braamfontein, Johannesburg.

4. PURPOSE OF THIS APPLICATION

4.1

411

vy

B B

The purpose of this application is to:

declare that the wage agreement concluded between UNTU and
PRASA for the period 2020 to 2023 (“the Wage Agreement”) is
valid and binding on PRASA as a collective agreement. A copy
of the Wage Agreement is attached as annexure “NH1"; and

seek enforcement of the Wage Agreement — in other words, to
seek an order compelling PRASA to comply with the Wage
Agreement, by honouring its obligations to pay the agreed wage
increase (particularly the increase that became due in April
2021).

e &
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4.2

4.3

The claims listed above are the primary claims, which are advanced in
terms of section 158(1)(a)(ii), (iii) and (iv) of the LRA.

In the alternative, this application seeks to enforce the contractual
rights of those UNTU members who fail within the scope of the Wage
Agreement, to the payments due to them in terms of the Wage
Agreement. This claim is brought in terms of Section 77 of the Basic
Conditions of Employment Act (“the BCEA”), read with section
158(1)(b) of the LRA.

5. JURISDICTION

5.1

5.2

The applicant asserts that the Labour Court has jurisdiction to
determine the main claims, in terms of section 157(1) and (2) of the
LRA, in that the claim is for the enforcement a collective agreement,
where no dispute exists as to the application or interpretation thereof,
and where the failure by PRASA to comply with the terms of the
collective agreement has a direct impact on the fundamental rights of
UNTU and its affected members, to engage in collective bargaining,
and to strike.

UNTU asserts that the Labour Court has jurisdiction to determine the
alternative claim, in terms of section 157(1) of the LRA, read with
section 77 of the BCEA.

6.  BACKGROUND

6.1

6.1.1

H

PRASA, the Unions and the Board

PRASA employs approximately 14 000 employees countrywide.
UNTU is the majority union at PRASA and has 48%
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membership of employees within the bargaining unit. The South
African Transport and Allied Workers Union (“SATAWU”) has
approximately 36% membership within the bargaining unit. The
“bargaining unit” comprises of all employees below level 610.

6.1.2 As the majority union, UNTU has concluded a recognition
agreement with PRASA. Also, during 2015, PRASA, UNTU and
SATAWU established a bargaining forum, called the PRASA
Bargaining Forum, to infer alia manage collective bargaining

processes.

6.1.3 For the purposes of this application, it is necessary to briefly set
out, the recent history pertaining to the PRASA Board of Control
(“the Board”). In this regard:

6.1.3.1 during or about December 2019, Transport Minister Fikile
Mbalula (“Mbalula”), dissolved PRASA's then interim
Board and appointed Mr Bongisizwa Mpondo (“Mpondo”)
as the administrator of PRASA,;

6.1.3.2 however, during August 2020, the Western Cape High
Court handed down judgment in a matter! where it held
that Mpondo’s appointment was unlawful.

6.1.3.3 as a resuit of this judgment, National Treasury appointed
Mr Badisa Matshego (“Matshego”) to serve as PRASA’s
interim Accounting Authority with effect from 1 September
2020, pending the appointment of a new Board; and

6.1.34 a new Board was approved by Cabinet during or about
October 2020 and Badisa’s tenure came to an end on or

1 #Unitebehind v Minister of Transport and Others (2058/2020) [2020] ZAWCHC 85; [2020] 4 All SA
593 (WCC) (25 August 2020), available on www.saflii.org. ~
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about 27 October 2020. Mr Leonard Ramatlakane
(‘Ramatlakane”) was appointed as the Board
Chairperson, and Ms Thandeka Mabija (“Mabija”) was
appointed as the Acting Group Chief Executive Officer
("*AGCEO"); and

6.1.3.5 a copy of a PRASA Internal Communique dated 27
October 2020 regarding the meeting of the new Board
and the appointment of the AGCEO is attached as
annexure “NH2".

6.1.4 As PRASA’s interim Accounting Authority, Matshego had the
authority to mandate and approve wage increases. Matshego
was appointed by Treasury and during his tenure, acted as the
Board.

6.1.5 Also, during the course of wage negotiations at the PRASA
Bargaining Forum (as set out below), at numerous meetings that
took place, it was confirmed by the PRASA Negotiating Team
that it had the requisite authority to negotiate and the requisite
mandate to conclude a wage agreement. The PRASA
Negotiating Team was headed by PRASA’s head negotiator,
Advocate Des Le Roux, PRASA’s Executive Employee
Relations Manager (“Le Roux”).

6.2 The Wage Negotiations — General Process
6.2.1 The normal manner in which PRASA negotiates wage

agreements and other collective agreements with trade unions,
is to appoint a negotiating team, which presents offers and
negotiates on behalf of PRASA. The trade unions in turn also
appoint a negotiating team to put forward and negotiate their
members’ demands.

/ \‘x
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6.2.2

6.2.3

6.3

6.3.1

6.3.2

| SR

Once negotiations have reached the stage of in-principle
agreement, both teams revert to their principals or constituents
for final instructions and a mandate to conclude the collective
agreement. If mandates are received, the collective agreement
is signed on behalf of both parties, and is of immediate binding

effect on all signatories.

This is the manner in which PRASA and UNTU have engaged in
collective bargaining for many years. 1 have headed up UNTU’s
negotiating team for four years, and | have previously negotiated
with Le Roux, as head of PRASA’s Negotiating team, and her
predecessor, Mr Bhekisisa Mchunu. We have always, within the
constraints of collective bargaining, enjoyed an open and
constructive working relationship. Le Roux would have informed
me if there were any conditions attached to PRASA’s final
settlement proposal, which was embodied in the draft wage
agreement prepared by PRASA. She did not inform me that the
agreement was subject to any kind of “ratification” or other
authorisation process within PRASA. '

The Wage Negotiations Culminating in the Wage Agreement

During or about February 2020, PRASA commenced wage
negotiations with UNTU and SATAWU. A lengthy negotiation
process, interspersed by the COVID-19 lockdown, followed. |
do not set out the detailed sequence of the negotiation process,
but | highlight the more significant events below.

During early August 2020 UNTU and SATAWU made a
consolidated wage demand to PRASA. This was followed by
counter and revised counteroffers by PRASA, and by revised
wage demands by UNTU and SATAWU during August 2020.

o

N
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6.3.3 On 26 August 2020, PRASA made a final offer to UNTU and
SATAWU. A copy of the Final Wage Offer (of August 2020) is
attached as annexure “NH3". According to the Final Wage Offer
(of August 2020), “the Management Team of the PRASA
Bargaining Forum” was mandated to make the offer as set out in
the Final Wage Offer (of August 2020).

6.3.4 Neither UNTU nor SATAWU agreed to the Final Wage Offer (of
August 2020), and a mutual interest dispute was referred to the
Commission for Conciliation, Mediation and Arbitration (‘the
CCMA”). A copy of the LRA Form 7.11 is attached as annexure
“NH4".

6.3.5 Despite further negotiations, the dispute remained unresolved
and a Certificate of Non-resolution dated 28 September 2020
was issued. A copy of the Certificate of Non-resolution is
attached as annexure “NH5". Failing agreement, UNTU and
SATAWU were entitled to engage in protected strike action in
support of their wage and related demands.

6.3.6 On 9 October 2020, PRASA presented a revised final offer to
UNTU and SATAWU. A copy of the revised final wage offer is
attached as annexure “NH6.”

6.3.7 UNTU engaged with its members on PRASA’s revised final
offer. One reason why members were keen to conclude an
agreement was because the revised final offer accepted that
there would be no retrenchment of employees in the bargaining
unit for the duration of the agreement. Another reason why
members were particularly keen to conclude an agreement,
rather than embark on strike action, is because PRASA'’s
revised final offer would have the effect that the members would

-\
U\

receive payment of a wage increase, backdated to April 2020,

P (;. }L
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within a short period of time after concluding an agreement.

6.3.8 This was an exiremely important factor for members during our
deliberations with them, as it meant that, instead of engaging in
strike action for an unknown length of time, and losing income
as a result of the inevitable application of the no work, no pay
rule, they would now be able to take home extra money before
the December holidays. In a year of severe economic hardship,
where many members have lost income due to reduced train
services, the promise of quick payment of arrear increases
played a substantial and critical role in the ultimate decision of
members to compromise their fundamental right to strike for the

following three years.

6.3.9 During the final negotiations preceding the conclusion of the
Wage Agreement, | interacted with Le Roux extensively on the
timing of the payment of accrued increases. We agreed that the
arrear increases would be paid once off, in a separate pay run
from the normal salary pay run. Practically, what this meant was
that PRASA would have to load the arrear increase payments
on the payroll system, and execute them as a one-off pay run.
The timing of this pay run was of great interest to UNTU
members, for the reasons set out above.

6.4 The Wage Agreement
6.4.1 On 23 October 2020, UNTU and PRASA concluded the Wage

Agreement, but SATAWU refused to sign same. In summary,
the Wage Agreement is multi-year wage agreement, which
covers the 2020/12, 2021/22 and 2022/23 financial years, with a
5% salary increase for bargaining unit employees in each of the

AR

three financial years.



250521 — 4201323 _1

6.4.2 More specifically, in terms of the Wage Agreement, it was
agreed between the parties infer alia that:

“1. YEAR 1: ANNUAL SALARY INCREASE 2020 - 2021

1.1. PRASA shall effect a 5% increase on Total Guaranteed
Package, across the board, for permanent and fixed term
contract bargaining unit employees, who are employed in its
Corporate Office, PRASA Rail, PRASA Technical and PRASA
CRES, with effect from 1 April 2020...”

‘2. YEAR 2: ANNUAL SALARY INCREASE 2021-2022

2.1 PRASA shall effect a 5% increase on Total Guaranteed
Package, across the board, for permanent and fixed term
contract bargaining unit employees, who are employed in its
Corporate Office, PRASA Technical and PRASA CRES, with
effect from 1 April 2021...”

6. GENERAL

5.1. This salary increase will be effective from 1 April 2020,
retrospectively.

5.2 This agreement constitutes the entire agreement between the
parties regarding the annual wage negotiations for the three (3)
financial years from 1 April 2020, ending 31 March 2023.”

6.5 Application under Case Number: J1367/20
6.5.1 On account of the fact that PRASA did not initially honour the
payment of the back dated increase for the Applicant's
members, the Applicant had no alternative but to file an p \\
C@-:..\,)

22
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application in the Labour Court to, infer alia, seek to obtain an
order directing PRASA to comply with its obligations in terms of
the Wage Agreement and in particular to order them to pay the
retrospective portion of the wage increase with effect from 1
April 2020.

6.5.2 Following the hearing of the opposed application on 27
November 2020, PRASA complied with its undertakings to pay
the Applicants members the salary increase with effect from 1
April 2020 retrospectively.

6.5.3 On 9 December 2020, Justice Nkontwana rendered a Judgment
which is attached hereto marked “NH7”.

6.6 The reasoning of the Court was that the enforcement of Collective
Agreements was not a novel issue and that the Court could not come
to the assistance of the Applicant to enforce the Wage Agreement on

an urgent basis.

6.7 What is important however is that prior to judgment being rendered,
PRASA in fact recognised its obligations in terms of the Wage
Agreement and paid the Applicant's members their retrospective
portion of their increase backdated to April 2020.

6.8 This is an important consideration which will be not only advanced in
this affidavit but also in legal argument when this application is heard.

6.9 2021 Increase
6.9.1 PRASA has not paid the Applicants members the 2021 increase

that was due to be paid before the end of April 2021.

6.9.2 On 23 April 2021, the Applicants attorneys of record, Fluxmanz'"’

T3E

et e~
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Incorporated  (“Fiuxmans”) addressed correspondence to
PRASA indicating, inter alia, that unless the Applicants
members were paid the 5 percent increase, the Applicants rights
remain reserved to take further action including, inter alia, filing
proceedings in the Labour Court. A copy of this correspondence
is attached hereto as Annexure “NH8".

6.9.3 Management of PRASA requested time until Friday 7 May 2021
to engage with the Director General of Labour and Treasury and
undertook to provide feedback by no later than close of business
on 7 May 2021.

6.9.4 As a show of good faith UNTU was prepared to hoid the matter
in abeyance until 7 May 2021.

6.9.5 On 7 May 2021, the Applicant received communication that
following meetings between PRASA and the Department of
Transport it was agreed that PRASA would, through the
Department of Transport, apply to the Treasury for the
necessary financial assistance. PRASA's correspondence is
attached as “NH9”

6.9.6 Following this communication, the Applicant received no formal
feedback or input from PRASA.

6.9.7 After considering its position and taking into account the interest
of its members, UNTU instructed its attorneys to address
correspondence to PRASA on 19 May 2021 placing PRASA on
terms to comply with its undertakings as contained in the Wage
Agreement. PRASA was furnished until close of business on
Friday 21 May 2021, to pay the 5% increase to UNTU members
that would have become due at the end of April 2021. A copy of
this correspondence is attached as "NH10".

=
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6.9.8 PRASA has not responded to this communication at ali.

7. LEGAL SUBMISSIONS

71 A Clear Right
7.1.1 UNTU seeks relief aimed at enforcing rights contained in a

collective agreement — the Wage Agreement.

7.1.2 There is no dispute between UNTU and PRASA as to whether
the Wage Agreement applies here — it clearly does.

7:1.3 There is no dispute between UNTU and PRASA as to how to
interpret the Wage Agreement in these circumstances.

7.1.4 | am advised that, in the circumstances, the appropriate remedy
is to approach the Labour Court for appropriate relief.

7.1.5 UNTU seeks a declaratory order that the Wage Agreement is
valid and immediately binding on the Respondent. The granting
of the declaratory order would ensure certainty and promote
orderly collective bargaining, and | submit that UNTU has a clear
right to this relief.

7.1.6 UNTU also seeks to enforce the terms of the Wage Agreement,
in circumstances where PRASA have not honoured its terms,
and no valid legal reason exists to justify PRASA’s non-

performance.

717 As set out in the factual background above, PRASA has failed to
implement the Wage Agreement, and has alleged that  the
Wage Agreement still needs to be approved by National

Treasury.



250521 - 4201323_1

7.1.8 The Wage Agreement has been ratified and approved. in this
regard it is submitted that;

7.1.8.1 the Wage Agreement was signed on behalf of PRASA by
Advocate Des Le Roux, PRASA’'s Senior Employee
Relations Manager and a member of PRASA’s
Management / Negotiating Team;

7.1.8.2 PRASA’s Management / Negotiating Team were duly
authorised to conclude the Wage Agreement on behalf of
PRASA;

7.1.8.3 the Accounting Authority has the requisite authority to

approve wage increases;

7184 the Wage Agreement was concluded by the parties
without any requirement, understanding or agreement
whatsoever that the validity / binding nature /
implementation thereof would be subject to ratification by
the new Board;

7.1.8.5 the Wage Agreement was conciuded by the parties
without any requirement, understanding or agreement
whatsoever that the validity / binding nature /
implementation thereof would be contingent upon some
form of “update” or input from National Treasury.

719 In light of the above, it is submitted that the Wage Agreement is
a valid and immediately binding collective agreement.
Ratification by the Board and/or a response / “update” from
Treasury is simply not required. In concluding the Wage
Agreement, PRASA immediately acquired the obligations ”\\
contained therein (and the acquisition of such rights is notif \ /

1.5 N Flk
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subject to ratification).

7.1.10 The Wage Agreement is evidently the product of extensive
collective bargaining. PRASA's failure to comply with its terms
is inimical to the principle of orderly and productive collective
bargaining. It should be borne in mind, as set out above, that:

7.1.11 By agreeing to the terms of the Wage Agreement, UNTU’s
members effectively waived their fundamental right to engage in
strike action in support of demands on matters of mutual

interest.

7.1.12 The stance of PRASA regarding the payment of the backdated
increases in 2020 and the failure in 2021 to pay the yearly
increase of 5% is concerning. It appears as if PRASA is
delaying the payment of the 5% yearly increase that is due to
UNTU members.

7.1.13 The Constitutional Court? has held that:

‘I55] The right of every trade union and every employers’
organisation and employer to engage in collective bargaining is
entrenched in section 23(5) of the Constitution. The concomitant
of the right to engage in collective bargaining is the right to insist
on_compliance with the provisions of the collective agreement
which is the product of the collective bargaining process.

[66] Compliance with a collective bargaining agreement is
crucial not only to the right to bargain collectively through the
forum constituted by the bargaining council, but it is also crucial
fo the sanctity of collective bargaining agreement. The right to
engage in collective bargaining and to enforce the provisions of

Ll
RN %
21n CUSA v Tao Ying Metal Industries & others [2009) 1 BLLR 1 (CC) ( Q?\(‘

g WU Fk



250521 ~ 4201323 _1

7.1.14

7.1.15

7.1.16

7.1.16.1

7.1.16.2

N e -~

the collective agreement is an especially important right for the
workers who are powerless to bargain individually over wages
and conditions of employment. The enforcement of collective
agreements is vital to industrial peace and it is indeed crucial to
the achievement of fair labour practices which is constitutionally
entrenched. The enforcement of these agreements is indeed
crucial to a society which, like ours, is founded on the rule of

law.

[57] And what is more, this case concems a claim brought on
behalf of 250 of about 300 workers who are complaining that
their employer has failed to comply with a binding collective
agreement. ...”

(Emphasis added)

It is these principles that guide the present application. The
Wage Agreement affects the rights of 6302 UNTU members and
approximately 1948 non-unionised employees.

| am advised and submit that the Applicant has a clear right to
approach the Labour Court for urgent relief aimed at enforcing
the specific terms of a collective agreement, where no other
suitable legal remedy exists, and where the rights in question
are of a time-sensitive nature, and affect constitutional rights.
This is the primary claim.

in the alternative, UNTU asserts, on behalf of its members in the

bargaining unit, that:

the terms of the Wage Agreement are incorporated by
operation of law into the employees’ employment
contracts, where applicable;

the right of employees to the 5% increment to their wages N

i
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7.1.16.3

72

7.21

722

723

7.3

7.3.1

|51

and to prompt payment thereof are terms incorporated
into their employment contracts;

these employees are therefore entitled to sue for
payment of monies due to them in terms of their
employment contracts, in terms of section 77(3) of the
BCEA.

Breach of the Clear Right

By failing to implement the Wage Agreement, PRASA has
breached the rights of the other parties to the collective
agreement i.e. UNTU, its members and non-members to whom
the Wage Agreement was extended.

UNTU does not accept the above-mentioned breach and
requires specific performance by PRASA of the Wage
Agreement. in this regard, UNTU seeks enforcement of the
Wage Agreement.

Given that National Treasury has interfered in the compliance by
other Organs of State with obligations incurred in collective
agreements, UNTU is concerned that PRASA's failure to comply
with its obligations is not going to be remedied any time soon.

No Alternative Remedy

UNTU and the employees have no alternative effective remedy
but to seek a declaratory order and enforcement of the collective
agreement. in amplification, it is the Labour Court that has the
power, in terms of section 158(1)(a)(i),(ii),(iii) and (b) of the LRA,

to grant appropriate relief, including declaratory and interdictory ~,

s,
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relief, aimed at righting a wrong and giving effect to the primary
objects of the LRA; and ordering compliance with any
employment law, including the BCEA.

732 One of the primary objects of the LRA is the promotion of orderly
collective bargaining. This is in effect what the application seeks
to do.

8.  URGENCY

8.1 PRASA undertook to implement the Wage Agreement during

November 2020. This undertaking played a significant role in the
decision of UNTU and its members not to embark on strike action, but
rather to accept the employer's offer and conclude the Wage

Agreement.

8.2 Should this application be heard in the ordinary course, PRASA’s delay
in complying with its obligations under the Wage Agreement will
effectively be condoned.

8.3 It is highly likely (if not inevitable) that as has been shown through
PRASA ‘s conduct they do not intend to implement the terms of the
Wage Agreement.

8.4 It is submitted that failure to grant the relief sought will have serious

financial and social consequences — in an ailready strained economic
environment (taking inter alia the COVID-19 pandemic into account).

8.5 More importantly, and as set out above there are fundamental
constitutional rights affected by PRASA’s failure to perform, which
require the urgent intervention of this Court. This is not simply a claim
for money. UNTU’s members contracted out of their right to strike for
the next three years, based on PRASA’s wage offer, part of which was

S .
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to implement the salary increases.

8.6 Iif UNTU were to call a strike in support of a demand for immediate
payment of backdated increases, PRASA would be entitled to
approach this Court for urgent interdictory relief, as the strike would
contravene the peace clause contained in the Wage Agreement.
Similarly, UNTU should be able to approach this Court to enforce time-
sensitive obligations in the Wage Agreement. A finding that the matter
is not urgent, would have Constitutional implications, as the effect
would be to damage the sanctity of collective agreements, and to
unfairly skew the balance of power in collective bargaining in favour of
the employer. This point was argued in the urgent application filed to
enforce PRASA’s obligation to pay the 2020 increases backdated to

April 2020.

8.7 The current and prevailing facts and circumstances make this

application urgent.

8.8 PRASA accepted its responsibility to pay the Applicant's members their
salary increase backdated to April 2020 following the hearing of the
urgent application in November 2020.

8.9 Once again and now that the second yearly increase has fallen due,
PRASA has again failed to comply with its obligations as recorded in
the Wage Agreement and relied on the explanation that it needs to
approach the National Treasury for the appropriate funds.

8.10 it is therefore to be expected that every time the Applicant's members
are due their 5% increase, PRASA would adopt the same approach
and contend that they seek assistance from a funding perspective.

8.11 An important precedent needs to be made that Organs of the State of

the Republic of South Africa need to comply with Collective
N
Agreements concluded in good faith with organised labour failure to do i

o
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so should have detrimental and far reaching ramifications for collective
bargaining.

8.12 The Applicaht's members have reasonably budgeted for their increase
in remuneration for the years that the Wage Agreement relates to and
the non-payment of the increase has a severely prejudicial effect on

the Applicant’s members.

8.13 Even though the Courts have shown the reluctance to urgently enforce
Collective Agreements, one is dealing in this instance with a multi year
Collective Agreement which provides for yearly increases to the
Applicant’s members remuneration.

8.14 in the event that this Court does not deem the application urgent, it is
highly unlikely that the Applicants members would be able to
successfully enforce their rights in an alternative forum before the 2022

increase would fall due.

8.15 This would clearly be an untenable situation for the Applicant's
members and the conduct of PRASA should not be condoned.

WHEREFORE | pray that an order in terms of the Notice of Motion to which this
Founding Affidavit is attached is granted.

< KQ f"';
. J e

/7,‘ )/?,r/

CORNELIUS HAASBROEK
>, | CERTIFY that this affidavit was SIGNED and SWORN TO before me at
W %&;L( (%) on this the =€ day of MAY 2021, the Deponent having

acknowledged that he knows and understands the content of this affidavit, the
Regulations contained in Government Notice No 1258 of 21 July 1972 and R1648 of

L 2 IO, ]’; #(‘é\v/ |:
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19 August 1977, having been complied with.
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2020 - 2023 WAGE AGREEMENT
Made and entered into by and betwoen:
Passenger Raii Agency of South Africa
(Herein referred to as the “PRASA”)
And
UNITED NATIONAL TRANSPORT UNION (UNTU)
(Herein referred to as the “Trade Union~)

(PRASA and UNTU heresin collectively referrgq toas
“the parties”)




-

mmhﬂwywubllm

1.

1.1

12

1.3

14

21

22

2.3

YEAR 1: ANNUAL SALARY INCREASE 2020-2024

PRASAMMB&%MMTOMGW memm,
wm:wmummmhmmum empioyees, who are empioysd
MRE.CorpomiaOfﬂae;PRASARaﬂ. PRASATBdmba!andPRASA CRES, with effect
from 1 Apr 202, '
mmwmwmmwmimammwmmw
bargaining urit empioyees,
Thuembemmummhofempbmmmehanafmngunuhmemm
Office, PRASA Rall, PRASA TedmicalaMPRASACRES, for the duration of this
agreament,

Themwmbsma&ﬂmperﬁnlmhﬂlkaamemun,in particuler on sajarieg during
the peried of the wage agreement.

YEAR 2: ANNUAL SALARY INCREASE 2021.2022



4.1

44

5.1

APPLICABILITY AND CONDITIONS

mbmnwﬁumlhue'owmam,emmmmhbam

unit, as et the date of signing of this agrsement.
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U”HF.I.-!-

82 This agresmant consffttan the snire agrsement botween the partiss regarting the
Wmemmmmm(3)mmﬁm1mm,m31
March 2023,

53 mbwmwpmsmeaamﬁs)mmwmm.

6. DISPUTE RESOLUTION

6.1 Anydbpuemhﬂrngbﬂmvnﬁdﬂy.mbrprehﬁmandappﬁmﬁo;:of%ma
agmennmormmymdbrrdaﬁngmmisagmm,dalbedahnm\edor
mVedﬂimhadispuemduﬁonmudehnnlnadbymLaburRehﬁm
Md1%5.aanymuhbmdhmmmmﬂemm:gmedbmd
appointed by the parties.

Thbwmmmwwmmm W”A‘_ /itz _on this

3 dayor | ¢ (\ffﬂﬁozozo : Inthe presence of the undersigned witnesses:
. DULY AUTHORIBED SIGNATORIES
E)_esife.e, LE«&:MX e
NamoofPRASARommﬂw orlndonboMIfofPRAsA
-
e ,Q Mg N \\r‘» ‘k -
Name of PRASA Witness Sk(ré fure.ct Paﬁsamms
<y /Y,QKAWL - o 4{:‘:—_’_:_‘_
Natie of UNTU Ropresentative Signed ornrfdo;be/mfofumu
LodelSmagg, o i S
Name of UNTU Withess SIgnahmofUN‘mWimm
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NEW PRASA BOARD MEETS, APPOINTS ACTING GCEO

Dear Colleagues,

The newly appointed Board of Control of the Passenger Rail Agency of SA [PRASA] has met virtually
for the first order of business today.

The meeting took a number of resolutions in line with the project of stabilising PRASA and turning
the agency around. Today also marked the end of the tenure of the Accounting Authority Mr. Badisa
Matshege, who had been seconded to the position for a limited period, as per the ruling of the Western

Cape High Court.

The Board took the following resolutions:

1. Group Executive for Human Capital Management (HCM] Ms. Thandeka Mabija has been
appointed Acting Group Chief Executive Officer [AGCEO) with immediate effect. Ms. Mabija will
act in the role for a period not exceeding three months. The process to recruit a permanent
GCEOQ will begin immediately and will run concurrently with the headhunting process.

2. The Board will meet again on the 30* October 2020 to consider the agency's Annual Report and
the Annual Financial Statement.

3. The outgoing Accounting Authority will later make a formal handover to the Board of Control.
The Board further thanked Mr. Matshego for holding the fort for the past few weeks since taking
over from the erstwhile Administrator Mr. Bongisizwe Mpondo.

4. Only permanent officials may hold acting positions, The AGCEO has been further mandated to
appoint suitable officials to act in vacant executive positions.

Sald Mr. Ramatlakane of the Board decisions, “the turnaround and stabilisation of PRASA s continuing
and being expedited. PRASA is a very important cog in the engine of the South African economy and
the passenger rail agency serves the vulnerable in our society, which are fow-incorne earners, job-

seekers and poor people.

“PRASA Is too big and too important to fail. As the Board we will ensure that all that needs to be done
is done to bring the agency back to full functionality,” concluded Mr. Ramatlakane.

lssued by
The Chairperson of the PRASA Board of Control

Mr Leonard Ramatiakane.

&
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PRASA WAGE OFFER

1. INTRODUCTION

mmmnrmdmmmwmbmasmmu

curment wage nagolialions.
2. WAGE NEGOTIATIONS MANDATE
2.1 A thres (3) year Wege Agreement, with effect from 1 April of each yeer,

2.2YEAR 1: 2020/21

° mmmmmmm1&moﬁnﬁm
ﬁmmwmmmmmmmmw
unit employees at PRASA, across the board.

. mmmmmmmmmwmmmm

. mwmmsmmmlimmwmm
guidefines.

= Develop Productivity Measures

23YEAR 2. 2021122
s 3% increase: The basic pensionable salary (including 13th cheque, ovartime,
ﬁhgebaa%andaiowam)ofmnuimdmummm
unit employees at PRASA, across the board.

8. Mponde

At NHSH
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of service far bargaining unkt employees

24 YEAR 3: 20202/23
® mmmmmmmm1mm.mm.
MMMM)dWNMMmMW
unit employses at PRASA, across the board

2.5 PRASA will not retrench bergaining unltemphyaesforthndumﬂmofﬂnam
wage agresment.

zﬁmmummmmmmmh particular on ealgries
daring the period of the three year wage agresment.

Thank you
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ADV. DES LE ROUX
SENIOR MANAGER: GROUP EMPLOYEE RELATIONS
DATE: 25 AUGUST 2020
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1. DETAILS OF PARTY REFERRING DISSUTE

CJAn employee €A tade urkon

o ClAn smplaysrs’ organisstion

) m““mwﬂwmmﬁmm i

Nams: UNTU and BATAWU 0.b.0 Members.

Sumemez,

Leng®h of senvice: ID Mambor:

Salary Gross: Svhary it

Postal Address: P.0. BOX 33110

BRAAMFONTEIN Code: 2017
Te..011 728012, Cek-...074 789 8447
Faxc 011 72882578  Emelk naiglis@unty co.za

mmmumm“u
Name:

Sumame:.

Code

Tet Cell:
Fax Emait

®) Mﬁhmmﬂhm parly Is an employer,
employer's organisation or trade wnion, or i the employsr's
m«ﬂuhbduhm-m-hbmm
Kame:

Sumame (if applicabls):
Designaion:
Code:
Tat: Cell:
Faxc Emall:
REF. UT/B963 - |
CCMA Case Number.............. Pemstmaover
:\E;\“
R,
M
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ARE IN DISPUTE}
The offier parfy ke

X An empioye: B/ employer's onganisation

0 An saployee DA trade union

Name: PRASA HEAD QUARTERS
mwwwmﬁ,hmdhmam

corporation) DESIREE

Sumame (f applicable): LE ROUX
Postel Address: PRASA HOUSE

PRIVATE BAG X101

BRAAMFONTEIN
Code; 2017
Physical Address: PRASA HOUSE

1040 BURNETT STREET

HATFIELD PRETORIA

Code: 4023
Tek: 012748 7000 Cell:
Fax.. Email: Disroux@prasa.com
Company or close corporafion registration number.................

ﬂhmmwmm.hmofhmdmm
mmmmummmunmm

HnTmyEWmWﬂE&thmthE&

a
o
g Discriminaion - $10 EEA O3 gggsm
Unfair -
(n) intarpretation/Application of Collsctive Agresment
Unéisteral Changes to Tenms and Congifions of
0 SOALRALaborbuio) B et oot om Gty
0 em
g S188C Empioyment)
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Apgilicanis SATAWU AND UNTU are In dluhdmmwm
lssues with PRASA for 202012021

5 DATE AND WHERE DISFUTE AROSE:
The disputo aross on: 28/068 2020
@wmmammmm

mmmmmmm-mm
Wh%h%hmm

3 DATE OF DISMRSSAL (f applicable)

—

e LT LT TP vy

7. FAIRNESSUNFAIRNESS OF DISMISSAL (¥ sppiicable) [
“ Was o s oty ik Yos [ o [ |
if yes, why? f

Substantive lesuss
# Was o reason for the dismissal unfek? Yes [ ] No [
i yes, why

SR N M EEGAEIS et brnnaasnns o u s dunaernsnanni weps

€. RESULT REQUIRED
Fuummbm-hh'm

§. SECTOR
mnmamhmumm.
e

0 O WW
G Mk g Food & Bevermge
£ Building & Construction
g Business/Professional Services O Transport (Privats)
Other: Different grades,
'"gamm-—_‘_h N : IPhanﬁmover ——
|

—
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Referting 2 Disgnts tn the CORA for Coacifielion

10. INTERPRETER SERVICES
Is an interpreter reauired?  Yea/No

O Afikaans O IsiNdebele O isizudu
¥ isXosa 03 Sepedi DI SsSotho
£ Setswana O isiSwat O Xitsonga
[ Sign Language O Tehivenda

O Ofter

AR T T LY IR T PRI

1. DISCRESNATION BaTTER

Hukammmm,mmmmbmmm?

Ys | Mo | ]

(i written, confirmation Is avalaie, plsase alfech)

12 OBJEGTIONTOOON-ARBPROCESS(OHUWWMM

If you objsct ta the arbitrstion
conciliation).
Awe object to the arbiiration commencing immediately after the
mmmdmw«m
Signatisre of person objecting io con-arbs

Thpﬂﬂxmmmmmmﬁmmmﬂmkm
objection.

13. CONFIRMATION OF ABOVE DETAILS
Form submitied by:

Natalls A.D. Zacharias-Sahib
(vhmmmm

C (%r)/
Posttion: ADMINISTRATOR

Dais: 28 August 2020

Piece: HOUGHTON ESTATES - JOHANNESBURG

-------- ssvsvarsIeTies

Yz

=12
(insluding ot
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CERTIFICATE OF OUTCONE OF DISPUTE

REFERRED TO CONCILIATION
B — 3 R
{ certily that Ee disputa betwesn:

UNTU snd SATAWY —_— PRABACo ormts
ey o o Boprifated
Refimad o conclistion on
e

Conceming

O Was resoived o or X Remsine wiresolved as ot
280920
e o] —

i his dispuie remains wwesoved, the folowng o . . | . ———+ —
&ieps may be taken: Refar o

! Abibstion Labour Courf
: Atbivalon X

Signature of Commissioner
Place
28-08-2
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1. PRASA’S WAGE OFFER

1.1 Threa(3) year Wage Agreement, with effect from 1 April of each year.
12 YEAR 1: 2020/21
s 5% increase on TGP for permanent and fixd term contract bargaining unit employess at
PRASA, acrass the board.
« Concluds performance management confracting for bargalning unit employees
13 YEARZ 2021/2
» 5% increase increase on TGP for permanent and fixed tem confract bargaining unt
employess af PRASA, scress fhe board,
14 YEAR3: 2022/23
e 5% increass on TGP for pemanent and fixed term contract bargaining unit employees at
PRASA, acroas the board.
15 mmnmmmmmmmmndmamm
agreament.
1.8 mmmmmmmmb&sagm.mmhmmmm
period of the three year wape agresment.
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{*’E' ELETE WHICHEVER IS NOT APPLICABLE

1) REPORTABLE: YES/ "’
52) OF INTEREST TO muoess @o
 (3) REVISED.

THE LABOUR COURT OF SOUTH AFRICA, Jomnnessuné

Not'rgpastable

O@e n¢~J1357/20
In the matter between: {:I. % h
UNITED NATIONAL TRANSPORTUNION o
OBO MEMBERS ( ¢ Applicant

. ]

and o &
PASSENGER RAIL AGENCY } e First Respondent
Heard: 1: ‘{
Delivered: Thlsgod was Ji2 nided down electronically by circulation to the

S Ire prese'nﬁﬁm by email, publication on the Labour
s Mpgﬂ @ anid released to SAFLIL. The date and time for hand-
¢ deemed to be 10h00 on 09 December 2020,

Sumﬁaw%ant application to enforce a wage agreement — claim hinged on
section 23(5) of the Constitution directly is only permissible where
' the factual situation is complex and the legal position uncertain.
“'\_I_ & Declaratory rellef is inappropriate when tfiere are alternative
remedies.
Enforcement of a collective agreement in terms of section 77(3) of
the BCEA -~ no case made out for the grant of urgent relief.

JUDGMENT




NKUTHA-NKONTWANA, J

Introduction

1]

(2]

This is an urgent application which stems from the respondent's, Passenger
Rail Agency of South Africa (PRASA), failure to enforce the material provisions
of the Wage Agreement It concluded with the appilicant, Umted Natiorial
Transport Union (UNTU), on behalf of its merbers, UNTU seeksmorder M&r
alia, deciaring that the Wage Agreement is a collective agrment,-in terms of
section 213 of Labour Relations Act' (LRA) and directing ﬁusafo give effect
to the Wage Agreement by implementing it within 1 Oﬁays of ﬁ# jurigment.

PRASA is opposing the application but only. n %peints #’law which it
contends are fatal to the application. chevet,.rts counedl belatedly submitied
that if the court is not with PRASA in the tag3 pu&tut talen, it seeks indulgence
to supplement its papers in order toideal with “factual allegations in UNTU's

founding affidavit.

Pertinent facts

1381

4]

15]

1 Act 66 of 1995, as amended.

On 23 October 2020 tha pafaes coricluded a Wage Agreement, which
regulates salary m@ases for categories of employees that fall within the
bargaining n,mt. foﬁ@e pezisd 1 April 2020 1o 31 March 2023.

The wiiga ag@emen!;,was pursuant to the wage negotiations between PRASA
arfl UNPL'80d South African Transport and Allied Workers Union (SATAWU)

e that de@dlocned and gave fise to a referral of a mutual interest dispute to the

sjon for Conciliation Mediation and Arbitration (CCMA) on 28 August

%
2«'320 The CCMA conciliation was unsuccessful and the certificate of non-

u;soluhon was accordingly issued on 28 September 2020. That meant that the

"unions could have commenced with a protected & strike subject to the requisite

notice in terms of section 64 of the LRA.

I pause to mention that on 25 August 2020, prior to the CCMA referral, PRASA
made, inter affa, a three-year (2020-2023) wage offer of 3% wage increase in

———



6]

71

[8]

3

the first and second years and 2.5% for the last year. On 9 October 2020,
PRASA communicated its revised wage offer to UNTU and SATAWU,
proposing a three-year wage agreement of, inter alia, 5% salary increase for
duration of the agreement, with an undertaking not to retrench the braining unit
employees and that there would be a strike pertaining to the wage agreement,
particularly on salaries during the currency of the Wage Agreement,

UNTU accepted the offer and on 23 October the parties concluded the @20-
2023 Wage Agreement. UNTU contends that, by sighing the Wega Aqreemem;
it accepted that its members would receive a 5% annual Qalarg KzZyegses
retrospective to 1 April 2020. In exchange its members réﬁhquts@ed the right
to strike over their wage demands for the entire penod bf the wagp agreement.
Additionally, UNTU contends that the acceptarfe of%ne olfer yes informed by
PRASA’s express undertaking, per Ms Deér Le Roux, PRASA’s Executive
Employee Relations Manager (Ms Le Aomg whejs PRASA's lead negofiator,
that the increases for the period 1 Apﬁ(’-zozo toBctober 2020 would all be paid
speedily (i.e. within a week or two) upom i songdusion of the wage agreement.
According to UNTU, the prospect of receiving backdated wage increases before
the December hohdays—was a aﬁate@factor in persuading UNTU's members
not to engage in strike ac‘t_ep_a on wage demands, but rather to accept PRASA's
proposed wage incrégses,

It is commen muse‘u’bat PRASA is yet to honour its undertaking to implement
and gy tha‘ ba‘ekdated wage increases with necessary speed. In the
s@nenis lalued by PRASA addressed to affected employees on 2 November

42020 a(id 09 ‘November 2020, it acknowledged the employees' expectation to
be‘psﬁ dpring the mionth of November 2020. Yet, it requested an indulgence

whilst the wage agreement is being subjected to its govemning structures, Even

thpugh there is no clarity as to when PRASA will implernent the agreed wage
" “increases, it unequivocally expressed its commitment to honour the agreement.

UNTU contends that PRASA is in breach of its material obligations under the
Wage Agreement. Hence it elected to enforce the Wage Agreement and seeks
specific performance of PRASA’s ovérdue obligations.
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[8] PRASA’s opposition is limited to two points in limine. Firstly, PRASA contends
that this Court lacks jurisdiction to decide the matter as it s a dispute regarding
the interpretation or application of a callective agreement, which, in terms of
section 24 of the LRA, fies within the exclusive domain of the CCMA to
determine. Secondly, PRASA contends that the matter is not urgent 4% the
applicant has a substantial redress at the hearing in due course.

Lack of jurisdiction

[10] PRASA contends that section 24 of the LRA prov:des a pu@ese 0 deal with
disputes of interpretation and application of collective abreements and as such
this court lacks jurisdiction. On the other hand, Qﬂm@om sndithat the Wage
Agreement as it stands does not exhibit an& contentmixs issues nor do the
parties disagree on the contents there6?: ﬁereﬁw. sfction 24 of the LRA is
nof applicable, so it was further contepded. In ffiis regard, UNTU refies on the
Labour Appeal Court(LAC) decision in HWobo Tshambi v Department of
Health, KwaZulu-NataPR n?ﬁa lt was stated that:

7 What is a‘%&s@‘ per g8, and how one is to recognise it,
demam}h scrutiny. Logically, a dispute requires, at minimum, a
'diﬂ"eﬁ of Bpinion about a question. .A dispute about the
interbretztion of a collective acreement requires at minimum_a

$ ‘c_i_d‘_{f_s@nca of opinion about what a provision of the aqreement
‘means. A disoute about the application of a collective agreement

* reguires, at minimum. a difference of opinion about whether it can

be invoked.

[19] The idea that the bredch of a right that derives from a collective

agreement is automatically a dispute contemplated by section 24
is wrong. Section 23, which provides for the enforceability of

2 Hospersa obo Tshambi v Department of Health, KwaZulu-Notal {2016] ZALAC 10; [2016] 7 BLLR 648 (LAC);
{2016) 37 (ILy) 1839 {tAC)

&
=



collective acreements and section 24 nieed to be read fogether.
Together they create the legal edifice for the legal effect of
collective agreements and certain disputes which take place
about them.

[25] In my view, the phrase “interpretation or a#:ahon’ are nof
disjunctive terms, and ought to be read s baing related; ie,
disputes about what the agreement, mear;"s??s-g' _ﬁézé’what it is
applicable to. This fits appropriately with '8 unde?ﬁan&ing of the
section as a device which is ancif ry 10 o rbargaining.

[30] Thereis_accordingly. no nieed.qof-any justification to understand
section 24 iq_g‘ Qenge so broad that any alleged breach of a term
of a collegtiveagibermentrmeans the dispute automatically falls
within secﬁéﬁ;%ﬁ%{ﬁmphasis added)

[11] fthaveno q‘kﬁfm%‘ﬂwﬂect exposition of the legal principles by UNTU as
I b

expounded\;m HospéPsa. It is also well accepted that where the interpretation

of afmﬁéﬂh}e@géwnt is an ancillary issue to be considered in the main

dispé {sérgﬁ?h 24 of the LRA does not oust the jurisdiction of the Labour Court

N{?Qgetem“me main dispute 3

[12] ?&t heart in this matter is whether UNTU has made out a case for the grant in

[ﬂag relief sought. The main claima are pegged on section 23(1), read with

N “sections 3, 157 and 158(1) of the LRA; while the altemative claim lies in section
77 of the BCEA.

[13] 1t is not in dispute that PRASA is bound by the Wage Agresment which is in
essence a collective agreement. itis clear from the founding papers that UNTU

¥ See: Johannesburg City Parks v Mphahiani NO & others [2010] 6 BLLR 585 {LAC) at paras 14 -15;
Melro Bus (Pty} Ltd v SAMWU obo Members [2008] @ BLLR 905 (LC) at para 18.
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impugns PRASA’s delay in effecting the Wage Agreement notwithstanding its
undertakings fo do so by 1 November 2020. In fact, this was conceded by its
counsel during oral submissions. In doing so, UNTU contends primarily that
PRASA’s conduct is sailable as it offends its constitutional right to fair labour
practice in terms of section 23 of the Constitution. In this regard reliance is
placed on the Constitutional Court majority judgment, per Ngcobo J.‘a\CUSA
v Tao Ying Metal Industries and Others,* where it was held that: . ‘

155} Thenssuesm:sedmﬁuswsearemattersofpubhb teredt ¥
also concerns the enforcement of a bargaining oou@di agmement which
sets out minimum wages and other cor@bons of Ymplwment and
requires us to apply the provisions ofﬁ,}g‘hRA 'Fhe nguof every frade
union and every employers' orgari{aation and\empfayer tc engage in
collective bargaining is entrenched\\ & 23(5)/9f the Constitution. The
concomitant of the right to ‘ngage in wﬁeﬁm bargaining is the right to
insist on compliance with ?je provlsiqm of the collective agreement
which is the product.of the coﬂe@bargammg process,

[56) CompilanQWfﬂi a@ﬂee@bargammg agreement is crucial not only to
the ri ht to b@cgaln collecnvety through the forum constituted by the
bargah(ag coun:;i&. but it is alsp crucial to the sanctity of collective
,’eargs}m gments. The right to engage in collective bargaining and

L to enfomb the proviions of a collective agreement is an especially

' -hgortanﬁ/ﬁght for the workers who are generally powerless to bargain
ndmdua!ly over wages and condiions of employment. The
“riforcement of collective agreements is vital fo industrial peace and it
is indeed crucial to the achievement of fair fabour practices which is
constitutionally entrenched. The enforcement of these agreemerits is
indeed crucial to a soclety which, like ours, is founded on the rule of
law.’

[14] Notably, in Tao Ying, what served before the Constitutional Court was an
appeal against the Supreme Court of appeal’s (SCA) judgment that pertains to
the interpretation and application of the main collective agreement of the

“ (Fao Ying) [2008] ZACC 1s; 2009 (2) SA 204 {CC}; (2008) 29 ILJ 2461 (CC; 2009 (1) BCLR 1 {CC); [2009} 1 BLIR 1
{ca).

/'-" -
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[15]

[16]

[17]

5 ibid.

Bargaining Council that exempted the respondent employer from its
application. It is within that context that the Constitutional Court éccepted its
jurisdiction o intervene as the applicant trade union impugned the exemption
on the basis that it violated its right in terms of section 23(5) of the Cons#uhon
The genesis of that litigation was a dispute over interpretation and&pp‘ﬁéatlon
of the coliective agreement in terms of section 24 of the4 RA and “ﬁ*;e

consequent arbitration award.

- 4

Tao Ying is, therefore, authority for the proposmo:;h that ﬂ'm enfdnemem of

collective agreements is imperative to industrial peaoeqnd aoconﬁphshment of
fair labour practices which is rooted in the coréﬁwtlon@For&is reason, UNTU

submits that this matter tums on the violation chnstrtutmal rights, particularly,
the right to engage in collective bargaahing and the ightt to strike.

There are two impediments that face UR}TU. ﬁfst the direct reliance on the
Constitution rather than onfﬁe provisions of the LRA relating to unfair labour
practices undermined ﬂne p{mc’gﬂe B subsidiarity.¢ Even though a fair labour
practice claimant may be mﬂ!@d to rely on the Constitution directly without
having to show that the LRA is deﬁclent" that is only permissible where the
factual smnétron s aomm@and the legal position uncertain.® In the present
case, the faat are cnsm and predicable.

Séand, &dse 6 of the Wage Agreement provides that:

ArQ dispute relating to validity, interpretation and application of this
*"wage agreement or any other matter relating to this agreement._shalf be
determined or resolved thouagh a dispute resolution process as
determined by the LRA or any other labour dispute resolution settlement
services agreed to and appointed by the parties’.

¢ My Vote Counts NPC v Speaker of the Natlonal Assembly [2015] ZACC 31 2015 (1) SA 132 (CC); 2015 (12)

BCLR 1407 {CC} {My Vote Counts) at paras 44-74.
? Pretorius and another v Transport Penston Fund ond Others [2018] ZACC 10; [2018] 7 BLLR 633 (CC); 2018 {7)

BCLR 838 (CC); (2018) 39 LI 1937 {CC); 2019 (2) $SA 37 (CC) at para 51-53.
8 Ibid; see also: H v Fetal Assessment Centre [2014] ZACC 34; 2015 (2) SA 193 (CC); 2015 (5) BCLR 127 (CE)

{Fetol Assessment Centre) at para 11-12.




(18]

[19]
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Tao Ying is, in view, patently distinguishable. While the rule of law of course
requires that all binding obligations be enforced, the LRA ‘carefully provides
procedures to ensure that collective agreements are enforced’ and they cannot
be circumivented by direct refiance on the Constitution.? Moreover, in the
present case the parties bound themseives to dispute resolution procafiure in
terms of the LRA.

In the same way, UNTU’s reliance on section 158(1)(iii) anq‘(tv) ofkﬁe LRA K&
untenable. It is trite that a declaratory order is mappro;f@te \@en there are
altemative remedies. " In any event, o the extent thakihe UN‘(M coends that
there is no dispute pertaining fo the provisions of. the%ge Ihgreement the
claim for a declaratory relief is misplaced. UNmU mustia‘ll*ilseh‘ to alternative

remedies.

Section 77(3) of BCEA

[20]

I how tum to the altemh(\gg daam in terms of section 77(3) of the BCEA. It is
clear from the moentéudg\ma& of {he Constitutional Court in Amalungelo
Workers’ Union and Otth: vPh:li’p Morris South Africa (Ply) Limited and
Another'? that, in fe@ns of sedion 77(3) of the BCEA, the Labour Court has a
wide junsdlcﬁon to Jedl it disputes arising from employment contracts even
those that hll outside the BCEA, if they are not regulated by the Act. it was

123} - 'But what is important is the point that saction 77(1) confers jurisdiction

" on the Labour Court in the widest of terms. It declares that the Labour

Court has jurisdiction ®in respect of all matters” arising from the Basic

Conditions Act. Section 77(3) expands the Labour Court's jurisdiction

to cover disputes afising from contracts of employment even if they are

not regulated by the Act. But in that event, the jurisdiction is not
exclusive. It is shared with the civil courts.

95ee: Tao Ying supro n 4 at para 126 - 128.

B See: Member of the Executive Council for Education, North West Provincicl Government v Gradwell (2012)
33 1£42033 (LAC) at para 46.

11 2020) 41 IU 863 (CC) at paras 23 - 25.



[21]

[22]

[23]
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[24] What locates a matter within the jurisdiction of the Labour Court is the
application of the Basic Conditions Act fo it. Al claims to which this Act
applies fall within the exclusive jurisdiction of the Labour Court. In
addition, section 77(1A) grants the Labour Court exclusive jurisdiction
to award civil relief arising from a breach of certain provisions of the Act.
And if a matter that falis within the exclusive jurisdiction of the Labour
Court is brought before another court, section 77(5) manddes the
transfer of that matter to the Labour Court, regardiess of&a uige at
which the transfer is effected.

[26]  The scheme that emerges from the réading of @on ﬁzas a whnle is

that the Labour Court, subject fo few specified a@nepﬁbps enjoys
exclusive jurisdiction over all disputes and. Blaims mmg from the

provisions of the Basic CondltlonsAct Thi}m that on a proper
reading of section 77, as soon a&h dispute:#: ripe for litigation, the

clanmantssenﬁﬂedtorefer[,bﬂmLa‘b@'G,ﬁun’

Itis also well-accepted that in terms of saction28(3) of the BCEA, a collective
agreement varies any conbﬁd cf‘ employment betwaen an employee and an
employer who are both. bo@pd‘by% poliective agreement as typified in the
present case. Since there i B no’ dlspute on the validity and effect of the Wage
Agreement, the onlﬁ‘lssue theit is imgenng is its enforcement. UNTU contends
that its memgaers aﬂuen@ag.tb a prompt payment salary increase as promised
by PRASA i exchange for its members contracting out of the fundamental right

to Skﬁce"

-This tafes miy to the issue of urgency. UNTU main contention is thig regard

% Mmeﬁie matter pertains to the breach of fundamental rights, that justifies

this Court's intervention on an urgent basis. This contention is obviously still
bqrh in light of the finds | have arrived above. Additionally, there is no merit in
‘UNTU's submission that should this Court fail to intervene on urgent basis and
the matter be heard in the ordinary course, PRASA’s delay on complying with
its obligation under the Wage Agreement will effectively be condoned.

In essence UNTU seeks urgent December pay for its members on the basis
that they cannot not exercise their right to strike since they are bound by the
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peace clause in the Wage Agreement, a right PRASA can be enforced on an
urgent basis should they embark in a strike. As such, it argues that the quid pro
quo should apply, and that the agreed terms that resulted in the employees
conttacting out of the right to strike, should be enforced on an urgent basis.

[24] While this argument is well-designed, it is unmeritorious. It is not jts casg that
the right to salary increases is in terms of the Wage Agreement is th,n!atened
by any irreparable harm even if PRASA fails speedily to make good fis prognise,
The delay in enforcing collective agreements is not a novel issug:hub thougR
is that the implementation of collective agreements {s W ‘effected
retrospectively. Given the number of collective agreeménts\ﬁ';at a(b.concluded
in the ordinary course of the wage negotiation season w&nelr urger.it eﬁ?orcement
would open a flood gate of urgent apphcahmzﬁ; a a@atﬁ:&r thfe Court cannot
countenance.

L '\’\-
[25] | am therefore not convinced that UN#U has nmde aut a case for this Courts’
intervention of urgent basis in this regarﬂ ]

Conclusion

{26] Inalithe c:rcumstanm H:we mair claims in terms of section 157(1) and (2) of
the LRA stand to béw}smlssedx While the second and altemnative claim in temms
of section 73‘,(3) oﬁbe BCEA stands to be struck off the roll for lack of urgency.

Costs

[27] <Jhe cxr@mﬂnnces of this matter dictate that each party pay its own costs,
\pam since they have a persisting collective bargaining relationship.

8] Inthe circumstances, | make the following order.

Order
1. UNTU primary claims in terms of section 157(1) and (2) of the LRA are
dismissed.
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2. The alternative claim in terms of section 77(3) of the LRA is struck off the
roll for lack of urgency.

3. There is no order as fo costs.

\
| /
rl.‘_./-f# } .___L‘_(_A
P kutha-dkohgvana
Judge of the Labour Caurt 67 Suth Afiics,
§ &
LT |

L 4
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For the Respondent;
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Advocate G Fourie SC with Advocate S/&omt
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Tandi Beech
From: Tandi Beech
Sent: 23 April 2021 11:24 AM
7 Yo ‘Zolani.Matthews@prasa.com’; ‘Desiree.Leroux@prasa.com’;
‘Thandeka.Mabija@prasa.com’
Subject: RE: OUR REF: 00146742 - 2021 WAGE AGREEMENT
Attachments: 4185523 _1.pdf

Fluxmans

Tandi Beech
Sending on behalf of
Darrvn ker

BY &0

T +27913289323 F +27 11880 2264

E theech@fiuxmans.com

30 Jeflicop Avenue, Rosebank, Johanncsiurg 2106, South Africa
MNosghmmm&gmt,&Mnﬁ.MMﬂu

ﬂuxmtns.comllﬁtnu.(;k\'iewmpmme

Flupmans tne, Regismstion Namber 200afo2e77s/211 View owr disclsimes
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. \":‘; 3 ".
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3 _ y ;:,4-2711 3£3 1700 F: +27 11 R&0 2281
EY i v f Jeliicoa Avenue Rossbank Johannes| 2196
| ce bk, Private Bag X41 Saxonwold 2132 s«mz\%

Fluxm S H

ans .

Flua n:&wmmmmsm
Our Ref : DM/th/00146742/4185523 1 Writer's Direct Line: 011 328 1713
Your Ref - Email: dmer@fluxmans.com
Date : 23 April 2021 Fax: 011 880 2261

PASSENGER RAIL AGENCY OF SOUTH AFRICA

Att: Thandeka Mabija
Emall: Thandeka.Mabiiacprasa.com

Att: Desiree Le Roux
Email: Desiree.Lerouxiéprasa.com

Att: Zolani Matthews
Emall: Zolani.Matthews@prasa.com

Dear Sirs,
RE: UNITED NATION TRANSPORT UNION

1. We write fo you on behalf of and at the instance of our client, the United National
Transport Union (“"UNTU").

2. UNTU represents the majority of employees employed by Passenger Rail Agency of
South Africa ("PRASA”") who are employed in the bargaining unit,

3. UNTU was a party to a Multi Year Wage Agreement which was conduded in March
2020 which provided for a year on year 5% increase in the remuneration of
employees of PRASA employed in the bargaining unit.

Chief Financiat Officer: VD Rubin CA. (SA.), MBA. Senjor Assoclates: C Blumenthai, L Donalison, J5 Kadish Assoclates: DR Hirschowitz,
MSMer.FNSiﬂnle,JVMmOﬂbellamm:HSmﬂ

{ W
B \““.‘
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4.

Pase? of2

As you are aware, UNTU was compelled fo file proceedings in the Labour Court of
South Africa in and around November 2020 due to the fact that the 2020 increase
which was to have been backdated had not been paid to employees in the
bargaining unit.

It has now been brought to our attention that the increases which would come info
effect in April 2021 have not been loaded onto the payroll system which may result in
UNTU members not receiving their 5% increase which is effective from April 2021.

We are therefore instructed that you respond to this correspondence by no later than
close of business on Monday, 26 April 2021 that PRASA will honour and comply with
the wage agreement and ensure that all employees who are due to receive a 5%
increase to their remuneration be afforded this benefit and paid accordingly.

UNTU's rights remain reserved to take further action on their members’ behalf to,
infer alia, file proceedings in the Labour Court for PRASA to comply with its
undertakings as recorded in the wage agreement.

As our offices are mandated to receive all further correspondence in this matter, we
await to hear from you accordingly.

Yours faithfully

DARRYN MER
FLUXMANS INC

TRAMSIMITTED ELECTRONICALLY, THEREFORE SENT UNSIGNED.
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Tandi Beech

From: Neels Haasbroek <neels@untu.co.za>

Sent: 07 May 2021 05:28 PM

To: Darryn Mer; Tandi Beech; secretaryw@tbc.coza
Subject: FW: Salary Increase for Bargaining Grades
Importance: High

From: Desiree Le Roux <Desiree.Leroux 2 rasa.com>

Sent: Friday, 07 May 2021 16:54

To: Neels Haasbroek <neels? untu.co.za>

Cc: Thamie Kwintshi [CT] <TKwintshi = rasa.com>; seet: untu.co.za; Hardhaw Tikum (DBN)
<Hardhaw.Tikum@ prasa.com>

Subject: Salary Increase for Bargaining Grades

importance: High

Good afternoon Neels

The Group CEO met with the Director-General of the Department of Transport {DoT) this week, in respect of the
funding that PRASA requires to pay bargaining grade employees the 2021/2022 salary increase of 5%.

In that meeting it was agreed that PRASA would, through the DoT, apply to the Treasury for the necessary financial
assistance to meet its obligation in respect of the said increase.

We will keep you informed of developments in this regard.

Thank you
Des

The information contained in this communication from the sender is confidential. This e-mail message is intended
for the sole use of the individual or entity to which it is addressed. If you have received this email in error, please
notify the sender immediately by email or telephone, and thereafter delete this email from any and all computer
systems in which it may be stored. Any views or opinions presented in this e-mail are solely those of the individual
sender and shall not be construed as those of Passenger Rail Agency of South Africa (PRASA).
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Carmen Rajcuar

From: Carmen Rajcuar

Sent 19 May 2021 10:06 AM

To: "Thandeka.Mabija@prasa.com”; ‘Desiree.Leroux@prasa.com’;
"Zolani.Mattews@prasa.com'’

Subject: UNITED NATIONAL TRANSPORT UNION / PASSENGER RAIL AGENCY

Attachments: Sprinter721051910110.pdf

Importance: High

Decar Sirs

The above matter refers.

Khaya Mantengu

Litigation | Mediztion | Construction

Fluxmans

Kindly find the altached comespondence for your urgent attention and reply.

Kindly acknowledge receipt hereof.

Kind Regards

Fluxmans

Carmen Rajcuar
Secretary
B v fF &

Foanans Inc. Registvation Number: 1000/ozg775/21] View our disctaloncs

T +27193284758 F +2711880 2261

E cnjcuar@fiuxmang.com

30 jefiicoe Avenue, Roscbank, fohannesburg 2196, South Africa
muommmmugm.mmnmm

flaxmans.com | BEE Level 4 | View my profilc
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mais '"f Iz;ngstraﬁm No 2000/024775/24
Our Ref : BMIcrIOO14B742I4045541_1 Writer's Direct Line: 011 328 1823
Your Ref . Email: bmarques@fiuxmans,com
Date : 19 May 2021 Fax: 011880 2261

PASSENGER RAIL AGENCY OF SOUTH AFRICA

Att Thandeka Mabija
Email: Thandeﬁk_g._Mibi-‘,a@,qrasa.com

Att: Desiree Lo Roux

Email: Desiree.Lero_lg@grasa.com

Att: Zolani Matthews

Email: Zolani.Matth%@grasa.com

Dear Sirs
RE: UNITED NATION TRANSPORT UNION

1. We represent the United National Transport Union (UNTU).

2. As previously reflected in comrespondence our client represents the majority of employees
employed by Passenger Rail Agency of South Africa (PRASA).

3 A multiyear wage agreement was concluded in March 2020 which provided for a 5% yearly
increase.

4 The 5% increase which our client's members were due to receive at the end of April 2021
has not fo date been paid.

5. Our instructions are that unless these amounts are paid to our client’s members by close of
business on Friday 21 May 2021 we are to approach the Labour Court for urgent relief.

6. Our client’s rights remain reserved.

cmwmmmmﬁm CA (SA?am Sentor Associates: C Blumenthal, L Donakdson Associates: J Board
o 3 2 L , :J , DR Hirsch
MSMer.FNSiﬂ)ole.JVauglwnOﬁeolhnw:HSmit ' 2 '*
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Yours faithfully

DARRYN MER

FLUXMANS INC
TRANSMITTED ELECTRONCALLY, THEREFORE SENT UNSIGNED,




Tandi Beech

From: Tandi Beech

Sent: 26 May 2021 02:52 PM

To: ‘tandeka.mabija@prasa.com’; 'Dleroux@prasa.com’

Subject: RE: 00146742 - UNITED NATIONAL TRANS PORT UNION obo MEMBERS//
PASSENGER RAIL AGENCY OF SOUTH AFRICA [FLUXMANS-
OPENACTIVE.FID194527]

Attachments: Sprinter1221052615120.pdf

Kira Fuchs
Litigation, Matrimonial & Farnily

Fluxmans

Dear Sirs,

We serve herewith the urgent application that is set down before the Labour Court on 8 June 2021.
Kindly acknowledge receipt hereof.

Yours faithfully,

DARRYN MER
Fluxmans
Tandi Beech T +27113280323 M F 42711880 2361
Sending on behalf of E tbeech@fuxmans.com
Darryn Mer 30 Jellicoe Avenue, Rosebank, Johannesburg 2196, South Africa
Docex No 54, fohannesburg. Private Bag X41, Saxonwold 2132, South Africa
Yeu
m ) 'F (e @ fluxmans.com | BEE Level 4 | View my profile

Fluxmans Inc. Registration Mumber: 20000245775/21 | Yiew our disclaimer



